Case Report / Pearl Qatar Judgment

Milestone ruling,
significant impact
Ghassan El
Daye of Charles
Russell Speechlys
discusses a
landmark
judgment in Qatar
and its implication
on public order
concepts, the
jurisdiction of
courts and the
merits to annul the
arbitration award
and to enforce it.
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BACKGROUND
The dispute concerns a contract
termination in the construction and fit out
of a mixed use residential and hotel tower
at the Pearl Qatar (contract value of 600
million Qatari Riyals).
The contractor failed to comply with the
contract mechanism for being granted a
time extension and compensation for delay
costs in respect of the delays. The contractor
also failed to enter into subcontracts with
both the lift and MEP subcontractors
as instructed by the engineer and
unlawfully terminated without grounds.
A further breach of contract occurred
when the contractor failed to provide the
Performance Bond. The contractor sought
134 million Qatari Riyal for damages and
losses and our client, the owner of the real

estate project sought 242 million Qatari
Riyal due to the unlawful termination
of the Contract.
The contractor initially filed for
arbitration proceedings before the ICC
to appoint a sole arbitrator under the
governing law, which was the Qatari Law.
On January 6, 2016, the arbitrator dismissed
the arbitration because of a jurisdictional
challenge that we made for our client.
Subsequently, the parties agreed on an ad
hoc arbitration in Qatar under the Qatar
International Center for Conciliation and
Arbitration (“QICCA”).
The contractor filed an annulment case
on March 8, 2017 before the First Instance
Court in Doha under the valid arbitration
clauses of the Civil and Commercial
Procedures Law No 13/1990 (“Old Law”);
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however on April 13, 2017, the new Civil
and Commercial Arbitration Law No 2/2017
(“New Law”) was promulgated and came
into force.
The First Instance Court dismissed the
annulment case on the grounds that the
case had to be filed under the New Law.
However, the Court of Appeal ruled that the
Old Law was the valid law on which to hear
the case, and ordered the First Instance
Court to hear the annulment case and
decide accordingly on its merits. This raised
many new constitutional concepts that
were argued for the first time, relating to the
validity of the laws, when it is considered
effective and its applicability.
In February 2018, the arbitral tribunal,
formed of three arbitrators, issued its
final award rejecting all the claims of
the contractor and awarded our client 93
million Qatari Riyal (c. USD 25 million) for
damages and losses due to the unlawful
termination of the contract and other
delays. In June, the Court of Appeal
confirmed the judgment of the First
Instance Court.
THE IMPORTANCE OF THIS JUDGMENT
This international/local dispute is
considered a landmark and unprecedented
judgment since it addressed many new
arguments related to public order concepts,
the jurisdiction of courts and the merits

to annul the arbitration award and to
enforce it.
One of the arguments considered by the
different courts was the challenges to the
lack of jurisdiction due to the invalidity
of the governing law. In other words, the
court had to decide on the applicability/
inapplicability of the Old and New Laws to
the case. Constitutional issues were also
raised relating to when the law is considered
valid and effective, i.e. is it the date that it is
promulgated or the date that it is published
in the Official Gazette, and therefore which
law prevails?
The final arbitration award was issued
in February 2017. The New Law was
promulgated on February 16, 2017 (10 days
earlier), the annulment case was filed
in March, the New Arbitration Law was
published in the Official Gazette during
March 2017 and came into force on April
2017. The court found that the Old Law must
be applied over the New Law.
A further issue was raised around
when to challenge the impartiality of the
arbitrator, i.e. should this be done during
the arbitration proceedings or in the
annulment case. The court found that this
right must be exercised during the time
frames of the arbitration proceedings
and cannot be challenged later in the
annulment case.

One of the
arguments
considered by
the different
courts was the
challenges to the
lack of jurisdiction
due to the
invalidity of the
governing law.”

CONCLUSIONS
The court focused and limited its
discussions to the specific reasons of
annulment that are stated under article 207
of the Civil and Commercial Procedures
Law No 13/1990 (Old Law) and accepted
in form and subject all of our pleadings
both in the local courts and arbitration
proceedings, fully rejecting the claims
of the counterparty. We are currently
enforcing the award on behalf of
our client.
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