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Welcome to our strategic land publication.  

When we talk about "strategic land", we are usually referring to land that is likely 

to be considered suitable for development, often as it is located on the edge of 

or close to existing settlements (particularly sustainable towns and villages with 

good transport links and local facilities). Such land often does not have planning 

permission and may or may not be “allocated” for development in the local 

authority’s development plan, but has the potential in the medium to long-term to 

achieve planning permission. 

Charles Russell Speechlys has the largest private client practice in a UK law 

firm, acting for over 200 landed estates. We act for both individual and 

institutional landowners in relation to property across the country. We have also 

established a reputation for project work for developers in the areas of urban 

renewal, regeneration and mixed-use development. The breadth and quality of 

our specialist services across the firm, including planning, environmental, tax, 

trusts and construction, gives us the ability to offer an expert "one-stop" service 

to landowners, promoters and developers of sites, helping you plan for and 

realise maximum value from land with potential for strategic development. 

Strategic.Land focuses on issues affecting landowners and others who have the 

opportunity to bring land forward for development, particularly to meet the 

demands of the housing market. Whether you are a landowner first made aware 

of demand for your land by contact from a developer or a land promoter, or you 

have been taking steps for some years to ensure that your land is ready to be 

brought to market, we take a look at some of the things to consider when 

contemplating entering into a long medium to long-term agreement with a 

developer. We hope that developers will also be interested in getting some 

insight into some of the major landowner concerns in this area.      

In ‘Is development in the Green Belt the answer to the housing crisis?’, planning 

lawyer Sophie Willis considers whether more use could or should be made of 

the green belt to answer the UK's housing crisis. Alex Caton (tax and trusts) and 

Tristram van Lawick (agricultural property) look at some of the steps that should 

be taken to ensure you are ready for the developer's knock on the door. Ian 

Brothwood considers how landowners may work together with developers to 

deliver large scale housing schemes.   

Property disputes lawyer Sam Lear, considers how opponents of proposed 

development schemes may look to use the law to frustrate the developer's 

plans, focusing on the possible use of town and village greens registration. Julie 

Sharpe and James Green look at the aspects of a typical strategic land deal and 

how it may be structured, explaining particularly the use of and issues arising 

from promotion and option agreements and overage.   

We hope you enjoy reading Strategic.Land. Please get in touch directly if you 

would like to discuss any of the issues detailed within, have any topics you 

would like to read about in future editions or for more information on our sister 

publications, Infra.Law, focused on the infrastructure sector and Construct.Law, 

focused on the UK construction sector. 
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Is development in the Green Belt the answer to the 

housing crisis? 
 

By Sophie Willis, Associate  

It is widely accepted that England is in the midst of a housing crisis: insufficient homes are being 

constructed to meet demand. The Government has an annual target of constructing 300,000 homes a year, 

which it looks unlikely to meet.  One – controversial - answer to the housing crisis may be the relaxation of 

barriers to development on Green Belt land. 

 

 

 

Preservation of the Green Belt is a longstanding 

plank of Government policy. However, multiple local 

councils have sought the release of some Green Belt 

land through their development plans in order to help 

meet housing need.  

So, is it time for national policy to be reviewed?  

Government policy 
The National Planning Policy Framework (NPPF) 

confirms that the fundamental aim of Green Belt 

policy is to prevent urban sprawl by keeping land 

permanently open; the essential characteristics of 

Green Belts are their openness and their 

permanence. Local authorities can only amend 

Green Belt boundaries by evidencing and justifying 

“exceptional circumstances” in the preparation or 

updating of their development plans. 

In taking decisions on planning applications, the 

NPPF requires planning authorities to regard the 

construction of new buildings as “inappropriate” in the 

Green Belt – and therefore unacceptable unless 

“very special circumstances” can be demonstrated, 

which is a very high hurdle to meet. There are a 

number of exemptions, including limited infilling.   

Successive Conservative administrations have 

reconfirmed their commitment to retaining the Green 

Belt. In September 2019, the then Housing and 

Planning Minister, Esther McVey, stated that 

greenfield land should only be developed in “the 

most exceptional circumstances”.   

Local releases  
National policy requires local planning authorities to 

objectively assess and seek to meet housing need in   

  



Strategic.Land  Summer 2020 
 

 www.charlesrussellspeechlys.com  |  05 

 

their area. Despite the Government’s claim that 

Green Belt is protected, many authorities round the 

country have de-allocated and continue to de-

allocate land within the Green Belt and re-allocate it 

for housing or other types of development.  

For example, it has been reported that Tunbridge 

Wells Borough Council plans to de-allocate 5% of its 

Green Belt land, Wycombe District Council proposes 

to release 10 sites from the Green Belt (in addition to 

12 sites from an Area of Outstanding Natural Beauty) 

and South Tyneside Council has approved proposals 

for the release of 18 sites from the Green Belt in its 

new draft local plan. 

The result of de-allocation can significantly boost 

housing supply. For example, an application for a 

575-home urban extension on a former Green Belt 

site in Nuneaton has recently been approved. 

Where de-allocation has not occurred, developers 

and landowners need to justify “very special 

circumstances” to persuade decision makers that 

consent should be granted for development in the 

Green Belt. Some cases do succeed in this 

argument where there is particular need, for 

example, planning permission for a development of 

110 care apartments and bungalows in Chester was 

granted on appeal last year on the basis of the need 

for this type of specialist housing in the area.  

Time for change? 
Public opinion is a key driver behind the reluctance to 

amend Green Belt policy to allow for greater 

development. The major political parties are 

concerned that the changes would be deeply 

unpopular amongst voters. The Mayor of London, 

Sadiq Khan, went as far as attempting to include 

reference to blanket opposition to development or 

reallocation of Green Belt and Metropolitan Open 

Land sites in the London Plan. 

However, there are indications that this may be 

changing, particularly when the impact of Green Belt 

restrictions are fully explained. An Independent 

Citizens’ Jury of Londoners set up by Community 

Research Ltd (commissioned by London First) voted 

11 – 1 in favour of reviewing London’s Green Belt to 

help build affordable homes. A particular 

recommendation from the Jury was that low-quality 

and brownfield land already in the London Green Belt 

should be reviewed to see if they could be an 

appropriate location for new homes. 

Recent decisions by the Secretary of State appear to 

suggest that in certain circumstances, the 

Government is prepared to back Green Belt 

development schemes. For example, in April 2020, 

Robert Jenrick allowed two appeals with the result 

that over 800 homes are permitted to be constructed 

on Green Belt sites. The decisions relate to a site in 

Stockport and Oxfordshire and were justified on the 

basis of the Council’s limited housing land supply 

and acute need for affordable housing respectively. 

Housing need alone is not typically sufficient to 

constitute “very special circumstances” required for 

local authorities to grant planning permission on 

Green Belt sites. In the Stockport decision, for 

example, the provision of a school for severely 

disabled children was given substantial weight. 

Nevertheless, these decisions may mark a shift in 

traditional thinking on this front, but we anticipate that 

cases will continue to be very fact sensitive.       

In any event, the number of site releases at a local 

level raises a clear question. Rather than piecemeal 

release or development, would a review at a higher 

than local level be preferable to consider whether the 

Green Belt surrounding our towns and cities remains 

fit for purpose for years to come?  
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Getting your ducks lined up (or counting your eggs 

before you need to hatch them) 
By Tristram van Lawick, Partner & Alexander Caton, Senior Associate 

The increase in land value on the grant of planning permission and the subsequent sale proceeds from the 

sale of the land can be enormous. In many cases, life transforming sums of money can be involved. 

However, the planning process from beginning to end can be long and complex and there are often many 

hurdles to be faced. Therefore, in order to maximise the chances of a planning application bearing fruit, 

and in order to achieve a sale and take full advantage of the sale proceeds, it is important to ensure that 

the landowner’s proverbial ducks are lined up. 

The Land 
An obvious point, but it is important to be able to 

identify the land involved. Therefore, where the land 

is not registered at HM Land Registry it should be. 

Gather together the appropriate deeds and register 

the land. This will bring out any problematic issues 

such as rights of way, covenants and other matters 

that that may affect the planning process or the 

marketability of the land. The sooner these are 

identified and dealt with the better.  Where the land is 

registered, ensure that the names on the legal title 

shown at HM Land Registry are up to date. Aside 

from the legal ownership of the land, it is also very 

important to be able to identify the underlying 

beneficial interests in the land, so the beneficiaries 

can obtain advice and structure their ownership to 

manage the tax implications of the development (see 

below). 

A developer will wish to take the land with vacant 

possession once the development stage begins. 

Thus the occupation of the land, aside from its 

ownership, needs to be clarified.  Is the land 

occupied and possibly farmed in-hand, or are there 

tenants? If there are tenants, what type of tenancies 

are involved, i.e. is there any security of tenure (as 

there usually is with an Agricultural Holdings Act 

tenancy) or can the land be vacated in a 

straightforward manner (as is usually the case with a 

farm business tenancy)? Again, ensure that 

whatever type of tenancy exists is documented and 

obtain advice in good time to allow for smooth re-

occupation. If the land is not occupied, consider 

whether it should be both from a husbandry and a tax 

point of view (see below). Where it is informally 

occupied by a third party, formalise the occupation in 

writing. 

Given the potential funds that may flow to the 

owners, and thus the potential for Inheritance Tax 

(IHT) on their estates, landowners should ensure that 

they have an up to date Will (ideally one that 

provides for flexibility and the utilisation of all IHT 

reliefs), any accompanying letters of wishes, and 

registered Lasting Powers of Attorney.   

Taxation 
Without tax and estate planning the capital tax 

consequences of the granting of planning permission 

and the subsequent sale of land can be costly. The 

value of the land for IHT and Capital Gains Tax 

(CGT) purposes will increase vastly on the granting 

of planning permission, and an asset (land) that can 

be sheltered by IHT reliefs such as Agricultural and 

Business Property Reliefs (APR and BPR 

respectively) will be converted into unrelieved cash. 

While APR can relieve the agricultural value of land, 

BPR can relieve any development value, and BPR is 

not available on land which has been let to a third 

party. Therefore, a landowner would be advised to 

ensure that the land in question is farmed either in-

hand or held by a farming partnership of which the 

landowner is a partner (with the land an asset of the 

partnership rather than simply used by it) for the 

period leading up to the sale of the land.  In the 

absence of such tax relief, the full value will be in the 

inheritance tax net at 40%. Any such business 

undertaking needs to be in operation for a minimum 

of two years to obtain BPR so, again, obtaining tax 

and estate planning advice in good time is key.   

Where a number of landowning parties are involved, 

a partnership may not be practical or desired. 

Alternative co-operation structures such as land 

pooling trusts may be more appropriate, but these 

require careful consideration, detailed advice, time to 

set up, and usually some form of agreement 

governing their day to day operation (in particular, 

dealing with disagreements between owners/co-
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owners and to mitigate the effect of any double-

taxation).   

Whatever structure is adopted, it is vital that it is 

recorded in writing and full accounts maintained.  

On the disposal of the land, CGT will come into play, 

essentially at 20% on the value of all gains in the 

land’s value. Broadly, that can be brought down to 

10% where Entrepreneurs’ Relief (ER) is obtained 

which, in turn, requires the land to be operated by the 

landowner as part of a trading business for at least 

two years. While obtaining this relief should be 

comparatively straightforward for a sole trading 

owner of land, in reality there may be a number of 

owners and, possibly, a number of business 

operating on or from the land: good, timely, 

professional advice is needed, therefore, to maximise 

the opportunities for tax saving that ER affords.   

Given the potential yields but also the timescales 

involved, thought should be given at an early stage 

(especially prior to the granting of planning 

permission) to the landowner’s lifetime estate 

planning. This might involve sharing ownership with a 

spouse to allow for maximising tax reliefs, the 

passing of the land or an interest in it down a 

generation or two by outright gift or passing the land 

or an interest in it to trust(s), the better to manage 

IHT exposure and to shelter the accruing wealth for 

future generations. Any such gift or transfer will 

involve a CGT and IHT exposure. With timely 

professional advice such exposure is usually 

manageable, but the sooner it is thought about and 

acted on the better. 
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Green is for Stop?  
By Samuel Lear, Associate 

Development is often met with opposition. The form that opposition can take can be varied and inventive.  

One tool that has been used by opponents of development has been to seek to register a piece of land as 

a town or village green. This has become commonplace since the introduction of the Commons Act 2006, 

giving local communities a tool to seek to swerve the planning process and prevent development.  

The effect of this legislation was a rise in the number 

of applications for land potentially ripe for 

development to be designated as town or village 

greens. A successful application would mean that the 

land in question would be protected from 

development.  

Following an early landmark case, a wide 

interpretation of what constituted a town or village 

green prevailed. A town or village green consists of 

land where "a significant number of the inhabitants of 

any locality, or of any neighbourhood within a locality, 

have indulged as of right in lawful sports and 

pastimes on the land for a period of a least 20 years". 

This wide approach has stretched beyond the bucolic 

imagery that many will conjure of green fields and 

trees with perhaps a cricket pitch in the middle. It has 

been known to include rocks, car parks, quarries, 

and even a part of a working port.  

A few years after the implementation of the 

Commons Act, the Government became concerned 

by the extent and number of the applications and 

launched a consultation. The response came in the 

form of the Growth and Infrastructure Act 2013. In 

seeking to address the mischief caused by the rise in 

applications (seemingly to frustrate the development 

process), this piece of legislation installed a new 

barrier: if a "trigger event" had occurred, the right to 

register a piece of land as a town or village green 

would be lost.  

One such trigger event occurs when land has been 

identified for "potential development" as part of a 

development plan.   

How "potential development" should be construed 

was the subject of a recent case in the Court of 

Appeal - Wiltshire Council -v- Cooper Estates 

Strategic Land Ltd [2019] EWCA Civ 840.  

 

 

 

The facts were as follows: 

 In April 2016, Mr Gosnell applied to Wiltshire 

County Council to register a triangular area of 

land (approximately 380 square metres) in 

Royal Wootton Bassett as a town or village 

green. 

  

 Cooper Estates Strategic Land Ltd (the 

landowner) objected on the grounds that this 

piece of land had been identified for potential 

development in an adopted development plan 

document. 

   

 The particular question was, notwithstanding 

the fact that the piece in land in question was 

not identified as being strategically important, 

whether the fact that it fell within a settlement 

boundary contained within the plan was 

sufficient reason to reject the application. 

 

 Wiltshire County Council rejected this 

objection and proceeded to register the land 

as a town or village green.   

 

 Cooper Estates applied to the Administrative 

Court to challenge the registration and 

succeeded. The Court held that the land in 

question had been identified for potential 

development within Wiltshire County Council's 

adopted development plan 

.  

 The Council appealed and failed in the Court 

of Appeal. 

The Court held that although the development plan 

was detailed in highlighting specific sites for 

development (which did not include the land in 

question), those specific sites would not be enough 

to deliver the required development over the plan 

period and therefore other specific site allocations 

would follow - with the presumption that those 

allocations would fall to sites within the highlighted 

settlement boundaries (within which the land in 
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question fell). Therefore, the site in question was 

identifiable for potential development as part of a 

neighbourhood development plan, as there was a 

presumption that it could be subject to sustainable 

development.   

The Court rejected the argument (as put forward by 

the Council) that a valuable right would be lost for 

local communities if all land falling within a settlement 

boundary cited for sustainable development as part 

of a development plan could not be registered as a 

town or village green.   

In this case, the Court of Appeal showed itself willing 

to interpret the provisions of the Growth and 

Infrastructure Act widely so as to give effect to the 

Government's intention to redress the imbalance 

caused by the Commons Act 2006. This will be 

welcomed by landowners and any potential 

developers. It concluded that: 

"to allow a registration of a TVG [town or village 

green] within the settlement boundary would […] 

frustrate the broad objectives of the plan.  That is 

precisely the reason why Parliament decided that [in 

these circumstances] a TVG should not be 

registered; but, instead, the question of development 

should be left to the planning system."  

It remains to be seen how this ruling will change the 

approach of authorities in considering applications. It 

seems likely that local authorities examining town or 

village green registration applications will scrutinise 

existing development plans. It is also clear that 

planning authorities will have to consider the impact 

of this ruling when it comes to existing or new 

development plans when establishing settlement 

boundaries.   
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How Landowners Can Deliver a Large Scale Scheme 

By Ian Brothwood, Partner 

 

With the major house builders focusing on schemes of up to 300 homes, delivering schemes of 1000 plus 

units presents challenges to landowners who want to secure the best return on the site while delivering 

the scheme. 

The complexities of larger schemes include not only 

significant infrastructure but also the timing of the 

delivery of that infrastructure linked to planning 

requirements – for example, a school or roundabout 

may have to be built before a certain number of 

homes can be occupied. There is also the cost of 

that infrastructure, which can run to many millions of 

pounds, and its delivery. In addition to satisfying 

planning obligations, the cost of the infrastructure 

need to be incurred in a managed way to deliver 

each phase as part of an overall sales programme, 

so avoiding running up costs in respect of a phase 

that will be delivered at the end of the project. If you 

do not need to deliver the whole of the estate spine 

road at the outset to achieve the sale of half the 

scheme, delivery of what is required and by when 

should be integral to the phasing and infrastructure 

programme. 

Other factors include controlling the design and 

layout for each phase and the number of units which 

can be built so as to ensure that the integrity of the 

scheme and as a consequence values are both 

retained. Estate management is also important. 

Councils are reluctant to take on maintenance of 

estate roads and public open space preferring that 

this role is undertaken by an estate management 

company to be controlled by the homeowners.  

Finally, branding strategy may need to be controlled 

to create the desired feel for the whole scheme and 

each phase purchaser can be required to comply 

with a site wide charter so that house builders 

working on site do not impede the delivery of other 

phases nor adversely affect the amenity of those 

phases which have been built out.  

Landowners & large scale schemes 
Landowners can deliver a large scale scheme by 

either selling parts to different housebuilders who 

then deliver the infrastructure between them or by 

collaborating with a master developer to deliver the 

entire scheme. In each case, each landowner should 

consider its appetite for risk, need for control and 

take appropriate advice to ensure that there are no 

unexpected tax consequences arising from any 

decisions taken.    

Delivering through multiple 

housebuilders 

Delivering infrastructure through more than one 

housebuilder means that the landowner does not 

have to fund the cost but it does create a more 

complex delivery process which the landowner will 

need to control and coordinate.  In particular, the 

landowner will need to ensure that each housebuilder 

delivers the relevant part of the infrastructure, 

typically by the use of liquidated damages backed up 

by step-in rights. Control over the timing of delivery is 

also important so that, for example, contributions 

under planning obligations triggered by a certain 

number of occupancies can be paid, which means 

that the landowner must retain sufficient funds from 

sales to meet such commitments. Finally, a 

collaboration agreement will also be needed between 

the housebuilders to coordinate the delivery of the 

scheme. For the landowner who is prepared to take 

on the role of controlling and coordinating delivery, 
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this model is one that should secure both the delivery 

of the scheme and a better return. 

Master Developers 
The alternative for the landowner is to collaborate 

with a master developer who will take on the delivery 

of the entire scheme, covering infrastructure, 

planning, site set up and the sale of serviced phases. 

The master developer will bear the cost of the 

infrastructure and typically, in return, will expect a 

profit on costs and management fee. The costs of the 

works will be covered from the sales of each phase 

with the master developer most likely receiving a 

percentage share of the sales price and possibly 

having the right to acquire part of the scheme on 

which to build and sell homes.  

Landowners need to bear in mind that by adopting 

the master developer model they may not receive 

significant payments until several phases are sold as 

there is likely to be an element of infrastructure front 

loading with most of the profit coming towards the 

end of the project. For landowners who do not want 

to be involved in the delivery of the scheme but are 

looking to secure a better return than would be 

achieved by disposing of the site as a whole, 

collaborating with a master developer is a route that 

should be explored and there is always the possibility 

that the landowner could secure a minimum return 

from the sales underwritten by the master developer. 

Whichever model is chosen, finding the right 

developer partner is key. 
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To promote or not to promote. That is the option 

By Julie Sharpe, Senior Associate 

 

Most landowners are unwilling to accept the risk and cost of successfully navigating the planning system 

and so frequently look to third parties to do so in return for a share of the increased land value. Typically 

this is achieved by entering into an option or promotion agreement with developers or promoters who 

seek to obtain planning at their own cost in return for a discounted sale price or, on promotion, a share of 

the sale proceeds.  

What is a promotion agreement and how 

does it work? 
The landowner offloads the planning risk to the 

promoter, who uses reasonable endeavours to 

secure planning consent for the scheme, taking on all 

the associated risks including incurring the 

application costs which can be significant (planning 

costs for a 1000 home scheme can reach £1 million). 

The promoter must have the planning expertise to do 

this. When consent is secured the land is sold in the 

open market and the promoter shares in the net sale 

proceeds after planning costs have been deducted 

and reimbursed to the promoter. The landowner is 

legally bound to sell the land, although this obligation 

may be qualified by reference to a minimum land 

price to be received or minimum return to be 

achieved by the landowner on each sale.   

The mutual aim of the landowner and promoter is to 

maximise the value of the land to the benefit of both 

parties.  Promotion agreements may be preferable 

for landowners as there is opportunity for the value to 

be increased in the open market without the 

hypothetical (and possibly disputed) assumptions 

used in calculating market value under an option. In 

other words, the landowner can be assured that the 

land has sold for its true open market value as it will 

have been market tested. The promoter will make a 

profit without having to finance the acquisition or 

development. 

The net sale proceeds are shared following 

deduction of planning costs and other costs and fees 

of promotion. The promoter typically receives a 10-

20% promotion fee after deductions.  Landowners 

should take care to ensure a promoter does not try 

and push costs onto the landowner. The fairest way 

is for the costs to be deducted from the price before 

the promotion fee is calculated and not the other way 

around. 

Landowners may seek a greater degree of control 

and involvement in the promotion process and may 

wish to deal with the marketing and sale process. 

This can create tensions where promoters want to 

sell the land quickly – promoters often argue they 

have the expertise and market awareness to drive 

the marketing and sale process. 

What is an option agreement and how 

does it work? 
Similar to promotion agreements, the developer will 

often be required to use reasonable endeavours to 

obtain planning consent for development of the 

landowner’s land at its own cost. The developer then, 

however, has the exclusive right to purchase the land 

at a discounted sale price (often either a fixed price 

or a percentage of market value). The risk of the 

planning process is offloaded to the developer so if 

no planning consent is granted then there is no loss 

to the landowner. An option agreement also often 

guarantees an upfront payment to the landowner by 

way of option premium. 

Options can be exercised by a developer at an 

earlier stage and landowners therefore receive a 

quicker return as the land does not have to be sold 

on the open market. There can be, however, a direct 

conflict of interest between the landowner and 

developer as the developer will want to acquire the 

land for the lowest possible price. To protect the 

landowner's position, a minimum price return and a 

cap on costs can be included. 

Which is best for landowners? 
It depends on the circumstances.  Although it is 

generally thought that the interests of landowner and 

promoter are more closely aligned under a promotion 

agreement – generating a market tested maximum 

return for both parties - this may be over simplistic.  

Options can be preferable on smaller sites or sites 

with clear short term planning potential.  Some 
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developers may offer extremely competitive terms by 

way of option agreement. Sites where a landowner 

wishes to retain control of the land may favour a 

promotion agreement (or indeed other types of 

development agreement). 

The parties could also consider a blended approach - 

hybrid agreements can be used to grant a developer 

an option with the ability to elect to sell the land or 

parts of the land to a third party and share the sale 

proceeds with the landowner. Landowners should 

plan as early as possible and ideally from the outset.  

Each has its merits and landowners may wish to 

remain flexible on the deal structure to attract a 

greater level of interest, following which terms can be 

compared. 

Promotion Agreements 
 

Risk 

 Land can be tied into the promotion process for a 

long period of time 

 The promoter could try and push costs onto the 

landowner. Landowners should ensure only 

reasonable costs are deductible and consider a 

cap on costs which should be deducted from the 

price before promotion calculation 

 Promoters require security over the land, whether 

a charge, residual option or restriction 

 Promoters sometimes seek a higher percentage 

of the sale price under a promotion agreement 

than the price discount under an option 

agreement 

 

Reward 

 Landowner does not have to finance the planning 

process as all planning costs are borne by the 

promoter. Planning costs will be deducted from 

sale proceeds 

 Interests are aligned to a large degree. Both 

parties want to achieve the highest price possible 

and the promoter cannot buy the property so the 

sale is truly market tested which should always 

secure the best price 

 Promoters have an incentive to keep costs to a 

minimum as they will bear a percentage of them 

and an incentive to avoid unreasonable local 

authority terms which affect market value 

 

Control 

 Working alongside the promoter, landowners can 

have a greater degree of control. Promotion 

agreements can be tailored to suit landowners 

requirements so they can be as involved (or not) 

as they require 

 Promoters often try and retain control of the 

marketing and sale process. It can be beneficial 

for landowners to deal with marketing and sales 

as interests are not fully aligned 

 Tax advice will be required to ensure efficiency 

Options 
 

Risk 

 Less risk for developers as option is protected as 

a land interest rather than contractual interest 

 Interests of landowner and promoter are less 

closely assigned as the developer wishes to 

secure the right to purchase the land for lowest 

possible price. Fixed pricing or use of the 

standard Red Book valuation can alleviate 

tension and provide greater certainty on pricing 

 Developer may be less motivated to minimise 

costs including affordable housing and s.106 

contributions which are deductible from the land 

value, however, deductible costs can be capped 

to mitigate impact on final receipts to the 

landowner 

Reward 

 Landowner does not have to finance the 

planning process as all planning costs are borne 

by the developer.  Planning costs deductible 

from market value 

 Land tied up for generally shorter periods of time 

with clearer end date 

 Useful on smaller sites where promoters 

generally may not find the risk/ reward ratio high 

enough 

 Landowners may receive a quicker return on 
land under option which does not have to be sold 
in the open market 

Control 

 Options can be more flexible for developers. 

Developer retains control of the planning process 

and decides whether it wishes to exercise the 

option and purchase the land 

 Usually contains a disposal timetable following 

consent which may give the developer flexibility 

in carrying out the valuation when the market 

might give the lowest value 

 Clearer position on tax particularly VAT as less 

likely VAT will be irrecoverable 
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Overage: The Devil is in the Detail 
By James Green, Associate 

Overage has become an essential feature of sales of development land.  As prices for land with residential 

development potential have soared in recent years, landowners and land promoters are keener than ever 

to ensure that they are able to share in future profits.   

Pressure on housing supply in the UK is continuing 

to grow and campaigns for a relaxation of planning 

regulation make for an increasingly volatile market in 

which the prospect of enhanced planning 

permissions that materially increase the value of a 

strategic site are becoming more realistic. Including 

an overage as part of a development land sale will 

help the landowner to ensure that it secures the best 

possible value for the site (as some government or 

charitable landowners are constitutionally obliged to 

do) and to avoid any potential future embarrassment. 

Overage is a conditional obligation which is 

‘triggered’ once a certain condition is met and which 

is agreed for a lengthy period – anywhere from five to 

50 years is typical. The parties should consider 

carefully both the conditions which need to be 

satisfied for the overage to become payable and 

what the potential occurrences during the lifetime of 

the overage might be. 

Getting the trigger right 

A common trigger for an overage is the grant of 

planning permission (or, in the case of a site which is 

already consented, an enhanced planning 

permission). This will be the preferred position for 

landowners as they can be assured that nothing 

further is required from the developer for the overage 

to become payable. As we will see later in this article, 

having a trigger which requires additional steps 

increases the risk that the overage trigger will not be 

satisfied. 

Nonetheless, developers tend to resist overage being 

triggered on the grant of planning permission as the 

grant itself does not realise the increase in value 

brought about by the planning permission. A 

developer is therefore likely to push for the overage 

to be triggered on implementation of the planning 

permission (that is, commencement of the 

development) or the onward sale of the land with the 

benefit of the planning permission or the sale of the 

completed residential units. 

It is important from both sides to ensure that the 

overage is workable and the payment can actually be 

made. In the table below, we can see the likely 

position in terms of payment for each potential 

overage trigger: 

If the developer is reluctant to accept the overage 

being triggered on grant of planning permission, a 

sensible compromise can be reached by delaying the 

payment date, rather than the trigger. In this way, 

liability to pay the overage crystallises when the 

planning permission is granted but the developer 

does not have to make payment until either 

implementation or onward sale. This protects the 

landowner; it reduces the ability for the developer to 

avoid the overage by stalling on implementation or 

any sale and gives the landowner a debt which it can 

enforce against the developer without having to 

prove the overage has been triggered. 

 

Grant of planning Implementation of planning Sale of land/residential units 

The developer will have to forward 
fund the overage payment either by 
obtaining specific finance or using 
its own cash reserves 

The developer will likely have 
obtained finance for the construction 
costs of the development and may 
be able to use this to finance the 
overage payment 

The value of the land with the 
benefit of the planning permission or 
the completed residential units will 
finance the overage payment 
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Potential Pitfalls 
 Since overage is a conditional obligation which 

subsists for such a lengthy period, there are a 

number of potential pitfalls in drafting of overage 

agreements which can frustrate the parties’ 

intentions and mean that an overage payment is not 

made when the parties would have intended it to be.  

Let us consider some of the more common issues: 

 

 

 

 

 

 

 

 

 

 

 

 

  

  

 

Whilst it may be lucrative for a landowner to agree an 

overage as part of a development land sale, there 

are a number of issues which must be carefully 

considered as part of any such agreement.  

Landowners should ensure that they take expert 

advice from their agent and solicitor on the terms of 

any overage and for particular attention to be paid to 

the drafting, as this is where the potential 

complications lie.  As the old saying goes, the devil is 

in the detail!

 If it is likely that planning permission (or an 

enhanced one) can be obtained, the 

developer should be required to use 

reasonable endeavours to obtain that 

permission to increase the likelihood of the 

overage being payable. 

 

 If the overage is to be triggered on sale of the 

completed residential units, there must be 

express obligations for the developer to 

complete sales and to secure best value.  

These obligations will ensure that the parties’ 

intentions are delivered and, in particular, 

avoid a delay in sales until the expiry of the 

overage period, leaving a landowner with no 

payment. 

 

 If a ‘disposal’ of the residential units triggers 

the overage, this term needs to be carefully 

drafted.  If ‘disposal’ only encompass freehold 

transfers, the overage will not pick up sales 

using long leases or the market renting of 

units. 
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