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The Abu Dhabi Global
Market Courts:
A Five-Year Appraisal

021 saw the fifth anniversary of the

first disputes registered before the
Courts of the Abu Dhabi Global Market
(the “ADGM Courts”). This article considers
various aspects of the ADGM Courts,
including their organization, jurisdiction,
and connectivity to other domestic and
international courts for the purposes of
enforcement. It also looks at highlights of
the Courts’ caseload over its first five years,
including the NMC litigation and the
related dispute involving its founder
Dr B.R. Shetty, before reflecting on the
Courts’ future development.

021 a marqué le cinquieme anniversaire
des premiers litiges enregistrés devant
les tribunaux de I’« Abu Dhabi Global
Market » (les « tribunaux ADGM »). Cet
article examine divers aspects des tribunaux
ADGM, y compris leur organisation, leur
compétence et leur connexion avec d’autres
tribunaux nationaux et internationaux
aux fins de I’exécution. Il étudie également
les faits saillants de la charge de travail
des tribunaux au cours de leurs cing
premieéres années d’existence, y compris
le litige NMC et le différend connexe
impliquant son fondateur, le Dr B. R. Shetty,
avant de s’intéresser au développement
futur de ces tribunaucx.

Peter Smith

Senior Associate
Charles Russell Speechlys

Background of the ADGM
Courts

A. OVERVIEW

The Abu Dhabi Global Market (ADGM) is a financial free zone in the
heart of Abu Dhabi, the capital of the United Arab Emirates. Like the
Dubai International Financial Centre (DIFC), the ADGM s, in the
memorable expression of a previous chief justice of the DIFC Courts,
a "common law island in a civil law ocean". Whereas the DIFC applies
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its own legal system within its jurisdiction, the ADGM directly applies
a modified form of English civil and commercial law set out in the
Application of English Law Regulations 2015 instead of the civil
and commercial laws applied in the rest of the Emirate of Abu
Dhabi and the UAE more generally. The incorporated English law is
supplemented by the ADGM's own financial services rules and
commercial regulations covering matters like company law, data
protection, employment, insolvency and real property, building a
corpus of ADGM law.

In addition to the Financial Services Regulatory Authority and the
companies' Registration Authority, the ADGM has its own civil and
commercial courts system: the ADGM Courts. The ADGM Courts act
in several capacities. Principally, the Court of First Instance (CFI)
Commercial and Civil Division hears high-value and complicated civil
and commercial claims; it is set up in ways similar to the English High
Court of Justice. The Small Claims Division specializes in claims of up
to USD 100,000; there is a separate Employment Division that has the
function of an employment tribunal. The ADGM Court of Appeal
provides a final appellate court and there is no further right of appeal
to the UAE's Federal Union Supreme Court from its decisions.

The ADGM Courts' bench is eminent. Judges are drawn from around
the common law world, including Australia, New Zealand, Hong Kong
and the UK. The Chief Justice is Lord Hope of Craighead KT, the first
Deputy President of the UK Supreme Court. The ADGM Court
Procedure Rules' and accompanying Practice Directions? are similar
to the English Civil Procedure Rules, which have persuasive authority
before the Courts. The ADGM Courts Regulations 2015° (as amended)
set out the operating rules of the Courts, drawn from English,
Scots and Australian Federal law. The Court process has aimed to be
universally digital from the start: cases are filed and managed online,
with hearings conducted remotely by default under a Protocol for
Remote Hearings.*

The Court process has aimed to be
universally digital from the start: cases
are filed and managed online, with
hearings conducted remotely by default
under a Protocol for Remote Hearings.

B. ORGANISATIONAL DEVELOPMENTS

Since the Courts' launch, there have been a number of innovations
and developments in the services offered.
e From the outset, the ADGM has marketed itself as a
"preferred global seat of arbitration"® The Arbitration
Regqulations 2015 form part of ADGM law and are drawn from
the UNCITRAL Model Law. In 2018, the ADGM launched its
Arbitration Centre ®a state-of-the-art facility within the ADGM

1. https://www.adgm.com/documents/courts/legislation-and-procedures/court-
procedure-rulesfadgm-court-procedure-rules-2016-01092021.pdf.

2. https://www.adgm.com/adgm-courts/legislation-and-procedures.

3. https://www.adgm.com/documents/courts/legislation-and-procedures/legislation/
regulationsfadgm_courts_regulations_2015_amended_18_december_2018.pdf.

4. https://www.adgm.com/documents/publications/enfadgm-courts-protocol-
for-remote-hearings.pdf.

5. https://www.adgmac.com/arbitration/adgm-a-preferred-global-seat-of-
arbitration/.

6. https://www.adgmac.com/.
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site open to any parties (whether or not involved in an ADGM-
seated arbitration) who wish to use it. In April 2021, the
International Court of Arbitration of the International Chamber
of Commerce (ICC) expanded its representative office in the
ADGM to a case management secretariat able to administer
locally arbitrations between parties across the MENA region.
The ADGM can therefore be a seat and a physical venue for
arbitrations by parties from around the world.

In April 2019, the ADGM Courts
announced the establishment of its
court-annexed mediation service,
designed to help parties reach a cost-
effective and expeditious resolution of
disputes as an alternative to court
proceedings and arbitration.

e |n April 2019, the ADGM Courts announced the establish-
ment of its court-annexed mediation service, designed to help
parties reach a cost-effective and expeditious resolution of
disputes as an alternative to court proceedings and arbitration.
Mediators are drawn from the Courts' roster,” the service can
be controlled by the parties, and is free, confidential, and
non-adversarial (the mediation is conducted on a 'without
prejudice’ basis so no documents or information disclosed
in the mediation can be used in any subsequent litigation or
arbitration). The process is set out in Practice Direction 13 and
can be accessed by the parties' consent before or after a claim
is brought in the Courts, or upon the order of the Court.

e Also in 2019, the Courts introduced their Litigation Funding
Rules 2019, the first of their kind® in the Middle East and Africa.
The Rules were devised in response to growing interest of
parties in arbitration and litigation in third party funding and
the central concern that any funding agreement should be
enforceable, particularly if the funding comes from a private
commercial litigation funder. They set out various obligations
on funders and funded parties, including detailed formalities
for the content of any litigation funding agreement.

® |n 2020, the Courts launched their Pro Bono Scheme,” which
enables people with limited or no financial means to receive,
for free, legal assistance for disputes falling within the Courts’
jurisdiction.

C. EVOLVING JURISDICTION

The ADGM Courts (along with the rest of the ADGM) were created by
Abu Dhabi Law No. 4/2013 which also originally enshrined their juris-
diction. Abu Dhabi Law No. 12/2020 (the "Amended Founding Law")
clarified the Court's jurisdiction in a number of ways at Article 13. The
CFl has exclusive jurisdiction over disputes on the following bases:
e Civil or commercial claims and disputes involving the ADGM
or any of its authorities or any of its establishments, meaning
entities incorporated or registered in the ADGM (so-called
“party jurisdiction").

7. https://www.adgmac.com/panel-of-mediators|.

8. https://www.adgm.com/media/announcements/abu-dhabi-global-market-courts-
issue-litigation-funding-rules.

9. https://www.adgm.com/adgm-courts/pro-bono-scheme.
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e Civil or commercial claims and disputes arising out of or
relating to a contract entered into, executed or performed in
whole or in part in the ADGM, or a transaction entered into or
performed in whole or in part in the ADGM, or to an incident
that occurred in whole or in part in the ADGM ("subject matter
jurisdiction”).
e |ts "legal jurisdiction” covering:
® any appeal against a decision or a procedure issued by
any of the ADGM's authorities according to ADGM law;
e any request, claim or dispute which the ADGM Courts
have the jurisdiction to consider under ADGM law;
® any issues as to the interpretation of any articles of
ADGM law (this amended the original position whereby
the ADGM Court of Appeal retained exclusive jurisdic-
tion on this matter).

Parties with no connection to the ADGM
can agree in writing, either before or
after a dispute has arisen, to have their
civil or commercial claims or disputes
determined by ADGM Courts, or by way
of arbitration seated in ADGM.

The Amending Founding Law also confirmed that the ADGM is an
“"opt in" jurisdiction: parties with no connection to the ADGM can
agree in writing, either before or after a dispute has arisen, to have
their civil or commercial claims or disputes determined by ADGM
Courts, or by way of arbitration seated in ADGM.

The ADGM Court of Appeal has exclusive jurisdiction to consider and
decide on appeals made against the judgments or orders issued by
the CFI.

Matters specific to enforcement are considered below, but the Guide
to Amendments to Article 13 of Abu Dhabi Law No. 4/2013 (the
"Guidance Note") has made clear that, in contrast to the DIFC
Courts,™ the ADGM Courts cannot be used as a "conduit route” for
the enforcement of judgments and orders that originated outside the
emirate and awards made outside ADGM if there are no assets to
enforce against within the free zone. Although such judgments can
be recognised, parties cannot use the ADGM for the enforcement of
non-ADGM judgments and awards in other jurisdictions unless the
originating judgment comes from another court within the emirate
because "[a]s a matter of principle, it has always been ADGM Courts’
position that parties should go to the place where the relevant assets
are located for the purpose of enforcement" (para. 12, Guidance
Note). If parties wish to "take advantage of the favourable
enforcement framework that ADGM Courts have in place with other
Jurisdictions", they should make their original dispute subject to
litigation or arbitration within the ADGM. This conclusively closes a
door left open by the Court in A4 v. B4 [2019] ADGMCFI 008
(8 October 2019, Justice Sir Andrew Smith), discussed below.

10. DNB Bank ASA v. (1) Gulf Eyadah Corporation (2) Gulf Navigation Holdings Pjsc
[2015] DIFC CA 007 (25 February 2016), https://www.difccourts.ae/rules-decisions/
judgments-orders/court-appeal/dnb-bank-asa-v-1-gulf-eyadah-corporation-2-gulf-
navigation-holdings-pjsc-2015-difc-ca-007.

D. INCREASING CONNECTIVITY

|. Domestic Enforcement

Part 6, chapter 10 of the ADGM Courts Regulations 2015 sets out the
Courts' rules for the domestic and international enforcement of
judgments, decisions and orders into and out of the ADGM. Excluding
the DIFC and ADGM, the UAE is a Federal system of seven Emirates,
each of whom has their own Court of First Instance and Court of
Appeal (the "UAE Courts"). Three emirates—Abu Dhabi, Dubai and
Ras Al Khaimah—have their own Courts of Cassation too; in the other
Emirates, appeals lie directly to the Union Supreme Court (the
so-called "Federal Courts system”)." For the reciprocal enforcement
of judgments, decisions and orders and ratified arbitral awards by the
UAE and ADGM Courts, the ADGM has built a nexus of memoranda
of understanding between the different jurisdictions. Once an execu-
tory formula or enforcement letter is attached to a judgment by the
sending jurisdiction, the receiving jurisdiction shall enforce that
judgment without re-examining the merits of the judgment.

Il. International Enforcement

Enforcement may take place into and
out of the ADGM under any applicable
treaty to which the UAE is a party.

Matters are more complicated for enforcement into and out of the
ADGM when the sending or receiving jurisdiction is outside the UAE.
Enforcement may take place into and out of the ADGM under any
applicable treaty to which the UAE is a party, such as the 1983
Riyadh-Arab Agreement for Judicial Co-operation (the “Riyadh
Convention") and the 1996 Gulf Co-operation Council Convention
for the Execution of Judgments, Delegations and Judicial Notifications
(the "GCC Convention").

Sections 171 to 173 of the ADGM Courts Regulations 2015 set out
the process for the enforcement into the ADGM of judgments
from courts other than under an applicable treaty. The Chief Justice
may, if "satisfied that substantial reciprocity of treatment will be
assured as regards the recognition and enforcement in [aforeign
country of the judgments of the ADGM Courts", order that the courts
of that foreign country become "recognised foreign courts" whose
money judgments (but not judgments for the payment of taxes, fines
or other penalties) may be recognised and enforced by the ADGM
Courts.

There are a number of qualifications, however: the judgment of the
recognised foreign court to be registered in the ADGM must be final
and conclusive between the parties (even if an appeal is pending
against it) and must be given after the coming into force of the Chief
Justice's order which recognised the foreign court. A judgment of a
recognised foreign court will not be registered if it is given by that
court on appeal from a court which is not a recognised foreign court;
regarded for the purposes of its enforcement as a judgment of the
recognised foreign court but which was given or made in another
country; or given by the recognised foreign court in proceedings
founded on a judgment of a court in another country and having as
their object the enforcement of that judgment.

1. See Memorandum of Understanding Between the Ministry of Justice and the Abu
Dhabi Global Markets Courts Concerning the Reciprocal Enforcement of Judgments,
https://www.adgm.com/documents/courts/memorandum-of-understanding/united-
arab-emirates/mou-with-ministry-of-justice-concerning-the-reciprocal-enforcement-
of-judgments-signed-4-nov-2019.pdf.
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Since 2017, the Chief Justice has
recognised a number of foreign

courts for the purposes of enforcement,
with accompanying memorandums

of guidance.

Since 2017, the Chief Justice has recognised a number of foreign
courts™ for the purposes of enforcement, with accompanying
memorandums of guidance, including the English Commercial Court,
the Singaporean Supreme Courts, the Federal Court of Australia, the
Supreme Court of New South Wales, and the Hong Kong High Court.

The process for recognition and enforcement of recognised foreign
courts in the ADGM are set out in the ADGM Court Procedure Rules,
the ADGM Courts Regulations 2015, and the various memorandums
of guidance entered into with the specific foreign courts listed above.

The ADGM Courts’
Expanding Diet of Cases

The Courts publish a searchable list of claims™ before them: the first
claims were registered at the Courts in 2017, and the numbers of
cases show a swift increase over the intervening five years from
7 claims in 2017, 13 in 2018, 8 in 2019, 53 in 2020 and to well over
100 in 2021. An early indication is that the Courts are highly likely to
surpass the 2021 total in 2022.

Many, if not most, of the cases registered before the Courts relate to
claims by banks against customers in breach of financing contracts,
particularly credit card debts, and also to landlord-tenant disputes.
None of these decisions have been reported.

A. EMPLOYMENT

The ADGM has its own Employment Regulations 2019 (amending the
earlier 2015 Regulations), which set out a comprehensive employ-
ment regime. Most employment claims fall within the jurisdiction of
the Employment Division that caters for relatively low-value disputes.
There have been several reported employment claims in the CFI,
including:

e Karin Berardo v. Stumpf Energy Limited [2018] ADGMCFI 1

(1 May 2018, Justice Sir Michael Burton):"* parallel criminal

and civil proceedings led to an adjournment of the latter (the

case was then disposed of before trial).

e Tetyana Glukhora v. Espoir Flower Boutique Limited [2019]

ADGMCFI 0001 (25 February 2019)" and [2019] ADGMCFI

12. See https://www.adgm.com/adgm-courts/memoranda-of-understanding for a list
of and links to memoranda of understanding.

13. https://www.adgm.com/adgm-courts/cases.

14. nttps:f/www.adgm.com/documentsfcourts/judgmentsfadgmefi-2017-004-judg-
ment-on-application-for-stay-and-costs-of-justice-sir-michael-burton-20042018.pdf.

15.  https:/fwww.adgm.com/documentsfcourtsfjudgmentsfadgmcfi-2018-011-judg-
ment-of-justice-sir-michael-burton-25022019.pdf.
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0002 (14 March 2019, costs; both Justice Sir Michael Burton):
a poorly pleaded claim for wrongful dismissal was largely
struck out, with costs awarded to the defendant employer.

e FErik Rubingh v. Velogx RSC Limited [2020] ADGMCFI 0005
(13 July 2020) and [2020] ADGMCFI 0006 (29 July 2020; costs);
Alvaro Garcia Torres v. Velogx RSC Limited [2020] ADGMCFI
0007 (21 September 2020; all, Justice Sir Michael Burton):®
successful summary judgments against a family office branch
by two former employees. In Rubingh v. Velocgx RSC Limited
[2020] ADGMCFI 0005 (13 July 2020),"” the Court awarded over
USD 1 million in damages after considering inter alia the status
of pre-contractual negotiations, the claimant's failure to plead
the existence of a contract relied on in his claim, whether an
enticement promised to the claimant was discretionary or not,
and the proper construction of terms of the employment
contract.

e Samer Yasser Hilal v. Haircare Ltd [2022] ADGMCFI 0001 (7
January 2022, Justice Sir Michael Burton):'® the Court awarded
nearly AED 150,000 for wrongful termination of a fixed-term
contract, accounting for the employee's entitlements for
damages for failures to pay his salary, commission, money in
lieu of annual leave, repatriation flight costs, end-of-service
gratuity, medical insurance and wrongly deducted visa costs.
There was no justification for the claimant's dismissal on the
alleged grounds of gross misconduct.

B. REAL PROPERTY

In Rosewood Hotel Abu Dhabi LLC

v. Skelmore Hospitality Group Limited,
the CFI handed down its first decision
in a dispute over an alleged breach

of contract and made several case
management decisions that showed

the Court was unafraid to forge its own
path in the interpretation and
application of its rules.

Some of the largest disputes before the Courts to date have involved
real property located within the ADGM. In Rosewood Hotel Abu
Dhabi LLC v. Skelmore Hospitality Group Limited, the CFl handed
down its first decision in a dispute over an alleged breach of contract
and made several case management decisions that showed the Court
was unafraid to forge its own path in the interpretation and applica-
tion of its rules.

In the claim, the claimant alleged that the defendant had failed to
pay sums of money said to be due and owing to the claimant under
the terms of a lease of commercial premises at the Rosewood Hotel

16. https:/fwww.adgm.com/documents/courtsfjudgmentsfadgmcfi2020014alvaro-
garcia-torres-v-velogx-rsc-limitedjudgment-of-justice-sir-michael-burton-gbe-22.
pdf.

17. https:/fwww.adgm.com/documents/courts/judgmentsfadgmcfi2020005-erik-ru-
bingh-v-velogx-rsc-limited-judgment-of-justice-sir-michael-burton-gbe-11072020.pdf.
18. https:/fwww.adgm.com/documents/courtsfjudgmentsf2022-janfadgmcfi2021021-
-samer-yasser-hilal-v-haircare-Itd--judgment-of-justice-sir-michael-burton-
gbe-070120.pdf
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on Al Maryah Island, the location of the ADGM. The claim comprised
six separate heads of claim, with the total amount claimed estimated
to be around USD 1.362 million in damages for breach of contract,
plus contractual interest and costs. The defendant disputed liability
to pay any sum, putting the claimant to strict proof of its claims and
arguing a lack of contractual consideration and waiver, denying the
claim for liquidated damages as a genuine pre-estimate of loss, and
pleading an alleged failure by the claimant to mitigate its loss.

In his decision on 27 May 2019," Justice William Stone declined the
defendant's application to join a third party defendant to the
proceedings on the basis that the third party had conducted the
contractual negotiations between the claimant and the defendant on
the claimant's behalf.

The defendant sought permission to appeal this decision to the Court
of Appeal, consisting of the Chief Justice, Lord David Hope, His
Honour Justice Sir Peter Blanchard and His Honour Justice Kenneth
Hayne, who dismissed the application on 1 September 2019.%° In its
reasoning, the Court of Appeal considered that Rule 56 of the ADGM
CPR differed from Rule 19.5 of the English Civil Procedure Rules (and
also rule 20.28 of the Rules of the DIFC Courts) in that there was
no requirement for the addition of a party to be "necessary" and
demonstrating that the Courts would, as justice dictated, shape its
own procedural rules.

After striking out parts of the witness evidence made in support of
the defendant's case,? the Court found at trial in the claimant's
favour and awarded it over USD 1.6 million for outstanding debts.??
The defendant failed to attend trial, having changed legal represen-
tation the night before it was due to begin and after unsuccessfully
applying to adjourn the hearing.

The claimant as judgment creditor applied to the Courts for an order
under Rule 253 of the ADGM CPR 2016 compelling a director of the
defendant as judgment debtor to attend Court to provide informa-
tion about the defendant's means and for the purposes of enforcing
the substantive judgment. On 6 February 2020, Justice Stone
considered the territoriality of the Courts' power to make an order
under Rule 253 in face of the defendant's objection that the Court
had no extra-territorial power to grant the application, as the Court
was not permitted to order the attendance of a director of a
judgment debtor company who was outside the jurisdiction of the
ADGM (the judgment debtor company was registered in the DIFC, the
summonsed director resided in Dubai and was not present in the
ADGM when the Rule 253 application against him was made). The
defendant relied on the decision of the House of Lords in Masri v.
Consolidated Contractors International Co SAL and others [2009]
UKHL 43, where Lord Mance had made statements about the
analogous English provision (Part 71 CPR), concluding that the CPR
"does not contemplate an application and order in relation to an
officer outside the jurisdiction" (quoted at para. 12).

The judge rejected the judgment debtor's contentions: the

summonsed director was its "directing mind" and could:
“credibly...be regarded as the Defendant's alter eqo, such that he
can be assimilated to the judgment debtor for the purposes of
an order under Rule 253, and thus (as was recognised in Masri)
that in such circumstances an order may be made against him
as if it were made against the judgment debtor itself" (para. 20).

19. [2019] ADGMCFI 0003.
20. [2019] ADGMCFI 0005.
21.  Rosewood Hotel Abu Dhabi LLC v. Skelmore Hospitality Group Ltd. [2019] ADGMCFI

0008 (4 November 2019), https://www.adgm.com/documents/courts/judgments/2019-
adgmcfi-0008-adgmcfi-2019-003--judgment-of-justice-stone-sbs-qc-041119.pdf.
22. [2019] ADGMCFI 0009, https://www.adgm.com/documents/courts/judgments/
adgmcfi-2019-003-judgment-of-justice-stone-sbs-qc-16122019.pdf.

23. [2020] ADGMCFI 0003, https://www.adgm.com/documents/courts/judgments/
adgmcfi-2019-003-rosewood-hotel-v-skelmore-judgment-of-justice-stone-
20200206-final.pdf.

Nothing in Rule 253 could be construed as restricting its ambit to
only directors within the ADGM when its true reach was across
the UAE and when (unlike in Masri) a director in the ADGM would
otherwise only need to drive out of the free zone to escape its
jurisdiction, an extremely likely situation given the very limited
numbers of people ordinarily resident there.

There have been four judgments of the ADGM Court of Appeal as of
February 2022, all of which have been in the Rosewood litigation. A
renewed application for permission to appeal to the Court of Appeal,
following the judge's refusal to grant permission to appeal his 27
May 2019 decision on the joinder of a third party, also failed, with the
applicant narrowly avoiding an award of indemnity costs against it.**
The costs of the permission application were assessed on 26 January
2020.% The judgment debtor then failed to persuade the Court of
Appeal that the trial judge was wrong not to adjourn the trial,”®
awarding costs to the respondent.”

An interim third party debt order was made over a restaurant in the
ADGM, which was a sister company to the judgment debtor in the
same group of companies but, upon further enquiry into the nature
of the debt allegedly owed, the Court discharged the interim order
and refused to make a final third party debt order.”

C. COMMERCIAL DISPUTES

The CFI has made several judgments
in straightforward commercial matters
which have given rise to some
interesting decisions on procedural
and enforcement issues.

The CFl has made several judgments in straightforward commercial
matters which have given rise to some interesting decisions on
procedural and enforcement issues.

In AEFO Technical Services LLC v. Aquarius Global Limited [2021]
ADGMCFI 0003 (7 April 2021, Justice William Stone),? the defendant
had paid less than half of a AED 21 million interim payment order
made against it. The Court declined to make a penalty order
(consisting of a referral to the Attorney General of Abu Dhabi or a
fine of USD 10,000 plus costs) against the defendant's sole director
by way of contempt of court. The judge, after surveying the changing
landscape for contempt in England, concluded that the English
position was "difficult [to] accept’, as it drew a distinction between
breach of an order for the payment (into court) of money by way of

24. [2019] ADGMCA 0001 (1 September 2019), https://www.adgm.com/documents/
courts/judgments/adgmcaapp20190001skelmore-hospitality-group-Itd-v-rosewood-
hotel-abu-dhabi-llc--judgment.pdf.

25. [2020] ADGMCA 0001 (26 January 2020), https://www.adgm.com/documents/
courts/judgments/adgmca-app-2019-001-skelmore-hospitality-group-Itd-v-
rosewood-hotel-abu-dhabi-llc-judgment-26012020.pdf.

26. [2020] ADGMCA 0002 (12 February 2020), https://www.adgm.com/documents/
courts/judgmentsfadgmca-app-2019-002--skelmore-hospitality-group-Itd-v-
rosewood-hotel-abu-dhabi-llc-judgment-20200212.pdf$.

27. [2020] ADGMCA 0003 (31 March 2020), https://www.adgm.com/documents/
courts/judgments/adgmcaapp2019002--skelmore-hospitality-group-Itd-v-
rosewood-hotel-abu-dhabi-llc--judgment-final-3103.pdf.

28. [2020] ADGMCFI 0004 (4 June 2020), https://www.adgm.com/documents/courts/
judgments/20200604-adgmcfi2019003--judgment-of-justice-stone-sbs-ge-final-
third-party-debt-order-final.pdf.

29. https:f/www.adgm.com/documentsfcourts/judgments/07042021-adgmcfi-
2020-026-aefo-v-aquarius-global-limited-judgment-of-justice-stone-sbs-qc.pdf.
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security, which was capable of attracting a contempt order, and
breach of an order of payment of money direct to another party,
which was not so capable. The judge considered rejecting this
“dichotomy, and on this basis alone would have been minded
to reject the present application as being unjustified as a matter of
principle” (para. 28). However, he accepted that this was the English
position and stressed that “on the assumed basis that a like view
should prevail in the ADGM courts” (para. 29), proceeded to find that
the exercise of his discretion mitigated against an order for contempt
being made. First, an unless order made by the Court, which resulted
in the striking out of the defence, was enough sanction for the
non-payment, and the non-payment was not in itself serious enough
to warrant additional punishment: it did not amount to the “type of
contumelious conduct associated with the sanction of contempt"
Second, the failure to pay into court was not "unequivocal conduct”,
i.e., conduct that appeared to be deliberate and wilful by the
defendant, but was rather because the defendant simply did not yet
have the funds. The criminal burden of proof applied to application,
which the claimant had not satisfied. Finally, the relevant order to
pay did not contain a penal notice, which it was "generally accepted"
was necessary as a matter of practice.

In Abu Dhabi Commercial Bank PJSC v. KBBOBRS Investments
Holdings Limited & Anor [2021] ADGMCFI 0002 (28 March 2021,
Justice William Stone),* the CFl granted the claimant lender an order
for possession and sale of a commercial property within the ADGM,
which was subject to a registered mortgage between the claimant
and the defendants, one of which was owned by Dr B R Shetty, and
the order for possession and sale was part of the enforcement against
security for a loan made to Dr Shetty and another (who owned the
first defendant) under a shariah-compliant Murabaha agreement, a
type of Islamic financing structure. The dispute took place against the
backdrop of the collapse of the NMC group of companies (see below).
The claimant had a contractual right under mortgage to sell the
property in the event of a default under the Murabaha, with an
additional right to apply to the ADGM Courts for "permission or
authority to do so”; it accordingly brought proceedings. The Court
found it had legal jurisdiction to order the sale under Rule 184 of the
ADGM CPR amongst other provisions. Questions arose about the
lender's rights to market and sell the property, for which it had
instructed a well-known property company.

Firstly, there was an issue between the parties as to the minimum sale
price that the Court should order, and the first defendant contended
that there were “real concerns” of the property being sold at an
undervalue (para. 32). The Court was mildly critical that the claim had
been brought under Rule 30 of the ADGM CPR, the equivalent of
a proceeding under Part 8 of the English CPR and which did not
anticipate a "substantial dispute of fact", and no directions had been
sought for the adducing of expert evidence by either side which may
have helped to ascertain the minimum sale price. Although evidence
from valuers had been put before the Court, its "content, on the
present state of play, [could not] properly be tested” (para. 35). The
Court was reluctant to err on the side of caution and agree with the
first defendant's lower valuation (which, along with all the valuations
and the minimum sale price itself, was not placed in the public
domain in advance of the marketing process), noting the receding of
the COVID-19 pandemic and a predicted general improvement in the
particular economy of the ADGM was likely.

Second, there was an issue on whether the claimant should have
permission itself to bid for the property. The first defendant opposed
this: the bank had a duty to obtain the best price reasonably obtain-
able and to act fairly towards the borrower; if the bank were permitted
to bid, it risked undermining these duties and creating a conflict

30.  https:/fwww.adgm.com/documents/courtsfjudgments{28032021-adgmcfi2020019-
-adcb-v-kbbobrs-investments-holdings-limited--anor--judgment.pdf.
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between the wish to secure the best deal for itself and the obligation
to secure the best deal for the borrower. The Court permitted the
bank to bid for the property on the basis that no sale to it be
concluded without approval of the Court.

2021 saw the determination of the Court's biggest value claim to
date in fully-opposed proceedings, in Global Private Investments RSC
Limited v. Global Aerospace Underwriting Managers Limited and
others [2021] ADGMCFI 0008 (5 December 2021, Justice Sir Andrew
Smith),*" a claim for over USD 52.5 million by the owner of a
Gulfstream jet against its insurers for an indemnity and other
compensation arising from severe damage suffered by the jet in a
hailstorm. Earlier in the litigation, the ADGM Court made its first
order for security for costs (2 May 2021, Justice Sir Andrew Smith),
directing the claimant to pay USD 650,000 by way of security. After a
three-day hearing in November, Justice Sir Andrew Smith found the
proper construction of the insurance policy (which was governed by
ADGM law) in the insurers' favour. The parties have been granted
permission to appeal and to cross-appeal respectively.

D. COMPANY AND INSOLVENCY

In the very first reported judgment of the Court, Afkar Capital Limited
v. Saifallah Fifkry [2017] ADGMCFI 1 (26 November 2017, Justice Sir
Andrew Smith),*2 it declined to make a number of declarations on an
interim basis relating to the convening of a board meeting, various
appointments and resolutions alleged by the claimant company
to have been made at the meeting (including the removal of the
defendant as senior executive officer), and the status of the minutes
of the meeting as evidence of the proceeding.

There have been a number of insolvency matters® in the Courts,
including Mohammed Al Dahbashi Advocates & Legal Consultants v.
Gilligan Holdings Limited [2020] ADGMCFI 007 and the matters of
Velogx RSC Limited [2021] ADGMCFI 022), Dominion Fiduciary
Services (Middle East) Limited [2021] ADGMCFI 039 and Elia
Investments Limited [2021] ADGMCFI 040.

The NMC Litigation

Unquestionably the best-known and most
important case before the ADGM Courts
so far has been as the superintending
Court in the administration of the NMC
group of companies (NMC), in which
matter the CFI has rendered a number
of decisions.

Unquestionably the best-known and most important case before the
ADGM Courts so far has been as the superintending Court in the
administration of the NMC group of companies (NMC), in which
matter the CFl has rendered a number of decisions. NMC was and

31. https://www.adgm.com/documents/courtsfjudgments/2021-decfadgmcfi2020051-
-judgment-construction-of-policy-intention-to-sell-05122021-sealed.pdf.

32. https:/fwww.adgm.comfdocuments/courtsfjudgmentsfadgmcfi-2017-003-
judgment-afkar-capital-limited-v-fikry-26112017.pdf.

33. Seehttps://www.adgm.com/adgm-courts/cases?courtType=appeal.
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remains the largest provider of private healthcare in the UAE,
operating more than 200 hospitals and medical facilities. Its CEO and
founder, Dr Shetty, was widely feted in the Gulf as a pioneer of
medical systems. By 2020, NMC had incurred very large debts of
between USD 4.3 and 5.3 billion which, fraudulently, had not been
disclosed in its financial statements. In April 2020, NMC's listed
parent company was put into administration by the English High
Court.

By order dated 27 September 2020,** (and amended on 6 October),
the CFl appointed administrators over 36 NMC companies. Justice Sir
Andrew Smith noted that the ADGM's insolvency regime was “in my
ways, similar to the English regime" but with certain differences (e.g.,
the English regime does not include an equivalent to the priority
funding provisions found in section 109A of the Insolvency
Regulations 2015). The 36 NMC entities had originally been limited
liability companies registered in the Emirates of Abu Dhabi, Sharjah
and Dubai, and had no connection to the ADGM. However, the
administrators (whose powers to act on behalf of the companies'
were confirmed on 10 March 2021)* took the companies out of
the "mainland” UAE legal framework and into the ADGM for the
administration: they successfully applied to the ADGM Companies
Registrar to register the companies in the ADGM with the consent
of the management, owners and creditors of the companies. This
re-domiciling of the companies into the ADGM allowed them to
access its insolvency regime. The ADGM Courts were viewed as
providing access to expert lawyers familiar with administrations, a
new concept and one without a direct analogue under UAE civil law,
and any judgment, order or decision of the ADGM Courts was viewed
as more easily enforceable outside the UAE than one rendered by the
Emirati or Federal courts. This strategy proved ultimately successful:
by early 2022, NMC was reporting positive financial results and parts
of the group had left administration and had been handed over to
new owners.

E. ARBITRATION AND THE ADGM COURTS

The Arbitration Regulations 2015 were initially speculated as
requiring a connection between the underlying dispute and the
ADGM, but neither the Courts nor ADGM law have ever required a
factual matrix between a dispute in arbitration and the ADGM, as a
contractual 'opt-in' is sufficient.

There have been a limited number of reported Court judgments
focusing on arbitration. Decisions in two early arbitration cases, A7 v.
B1 (9 January 2018) and A2 v. B2 (11 October 2018), are no longer
publicly available, although it is known that one of these cases
involved a pre-claim* ex parte application for interim relief.

In A3 v. B3 [2019] ADGMCFI 0004 (4 July 2019, Justice Sir Andrew
Smith),*” the Court found that there was a valid and binding arbitra-
tion agreement (although in unusual terms) between the parties that
disputes arising under a lease between them would be subject to arbi-
tration under ICC Rules with the arbitration seated in the ADGM. The
parties had agreed to subject any dispute to arbitration under the
rules of the Abu Dhabi Commercial Conciliation and Arbitration

34. [2020] ADGMCFI 0008, https://www.adgm.com/documents/courts/judgments/
adgmcfi-2020-020---nmc-healthcare-Itd---judgment-of-justice-sir-andrew-smith-
amended-06102020.pdf.

35. [2021] ADGMCFI 0001, https://www.adgm.com/documents/courts/judgments/
adgmcfi-2020-020---nmc-healthcare-Itd---judgment-of-justice-sir-andrew-smith-
10032021-final.pdf.

36. http://arbitrationblog.kluwerarbitration.com/2019/03/12/abu-dhabi-global-
market-courts-enhances-its-attractiveness-as-an-arbitral-seat/.

37. https:f/www.adgm.com/documents/courts/judgments{2019-adgmcfi-0004--
adgmcfi2019007--a3-v-b3--judgment-of-justice-sir-andrew-smith--04072019--
redacted.pdf.

Centre (ADCCAC) but further agreed that, if the ADGM should
establish an arbitration centre in advance of any relevant proceedings,
the claimant "may notify" the respondent that the arbitration would
be under the rules of the new arbitration centre instead, and that
the respondent was obliged to “sign such documentation as may
reasonably be required...to give effect to such alternative" The I1CC
representative office was established after the agreement was formed,
the claimant duly gave notice and sought to bring an arbitration
under the ICC Rules, which the ICC Court declined to allow to proceed,
prompting the application to the ADGM Courts.

In A4 v. B4 [2019] ADGMCFI 008 (8 October 2019, Justice Sir Andrew
Smith),* the CFl considered an opposed application for the recogni-
tion and enforcement of a foreign arbitral award issued in an arbitra-
tion seated in England under the LCIA Arbitration Rules. The Court
confirmed, first, that it had jurisdiction to recognize and order
enforcement of the award: the Arbitration Regulations permit the
recognition and enforcement of awards made under the New York
Convention, which included the foreign arbitral award. As none of
the grounds under the Arbitration Regulations for refusing recogni-
tion or enforcement were satisfied, the Court was required to enforce
the foreign award. Second, while it was open to a respondent to
challenge recognition and enforcement on the ground that the
foreign award was based on an invalid arbitration agreement, the
respondent did not raise that objection in this case.

In A4 v. B4 [2019] ADGMCFI 0007* the Court also rejected a
hypothetical challenge that enforcement of the foreign award would
be contrary to UAE public policy on the basis that the respondent and
the applicant were incorporated in Abu Dhabi, outside the ADGM. The
judge noted the risk that the applicant was seeking to enforce the
foreign award without the respondent having assets in the ADGM
but concluded that this question did not fall for determination: the
burden of proof lay on the respondent, who made no submissions on
this point. Although the Court acknowledged it had the jurisdiction
to rule on an illegality or other public policy issue on its own
initiative, there was no factual basis to do so in this case. There was
no evidence that the respondent did not have, or would not have,
assets within the ADGM at present or in the near future and so no
reason to suppose that the applicant sought recognition and enforce-
ment in these proceedings simply as a conduit to execute against
assets elsewhere in the UAE. There was also no evidence that there
might be duplication between the proceedings in the ADGM
and other courts of the UAE. The respondent had not brought
proceedings to challenge the foreign award and there was no
evidence that it intended to do so. There was also no evidence that
the applicant had brought proceedings in other courts of the UAE,
and there was no evidence that it intended to do so. Crucially, the
Court considered that even if the applicant were to initiate similar
proceedings before other courts of the UAE, the Court felt that it
would not, in itself, be objectionable or contrary to the public policy
of the UAE to have parallel enforcement proceedings in different
jurisdictions of the UAE. The Court also added that the Respondent
would not suffer any unfairness or any detriment as a result of the
Award being recognised and enforced by order of the Court rather
than, or in addition to, by order of another court of the UAE. The
Court thus concluded that there was no reason to refuse recognition
and enforcement of the Award on the grounds of the public policy of
the UAE.

38. https:f/www.adgm.com/documents/courts/judgments/2019-adgmcfi-0007--
adgmcfi2019008--a4-v-b4--judgment-of-justice-sir-andrew-smith--171019--
redacted-v.pdf.

39. https:f/www.adgm.com/documentsfcourts/judgments/2019-adgmcfi-0007--
adgmcfi2019008--a4-v-b4--judgment-of-justice-sir-andrew-smith--171019--redac-
ted-v.pdf.
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Finally, in A5 v. (1) B5 (2) C5 [2021] ADGMCFI 0007 (19 September
2021, Sir Andrew Smith),* the Court upheld an application for the
recognition of an arbitral award despite a challenge by the award
debtors, who had failed to apply within time to set aside the award
and who lacked any grounds for refusing recognition.

F. DUBAI ISLAMIC BANK AND THE INTERPLAY
BETWEEN LITIGATION AND ARBITRATION

Not all of NMC's creditors were happy with the ADGM Courts'
management of the administration. In 2021, Dubai Islamic Bank
sought to stay proceedings in the CFl by the joint administrators and
the companies in administration. The bank argued that arbitration
agreements in two Master Murabaha Agreements, under which it
had loaned monies to NMC, should prevail and that specific court
proceedings should be stayed in accordance with section 16 of the
Arbitration Regulations 2015 which gives priority to arbitration and
obliges a stay in any court proceedings whose subject is covered by
the arbitration agreement unless satisfied the agreement is "null and
void, inoperative, or incapable of being performed.

In a judgment dated 24 May 2021,*" Justice Smith acknowledged that
the “starting point for interpreting an arbitration agreement and
determining its scope”was “not to focus on 'fussy distinctions™ about
the exact terms used, but to construe it liberally, recognising that
"generally rational businessmen entering into an arbitration agree-
ment will intend that any dispute arising out of their relationship
should be resolved by the same tribunal": Fiona Trust & Holding Corp
v. Privalov [2007] UKHL 40, [13], [26] and [27]. The judge noted
that, in England, insolvency does not prevent a matter from being
arbitrated even though the tribunal may not be able to make all the
necessary orders, whereas Singaporean law construes an arbitration
agreement as excluding insolvency disputes entirely. He concluded
that the ADGM Courts will follow the approach of English law in
accordance with the Application of English Law Regulations 2015
(para. 82). However, although the Arbitration Regulations 2015
differed from the English Arbitration Act 1996, which expressly
preserved the operation of any rule of law on matters incapable of
settlement by arbitration (s. 81(1)), the judge considered recent
English authorities supporting narrow rather than wide rules
on non-arbitrability, and concluded that the bank was entitled to
have part of its claim determined in arbitration and stayed the CFI
proceedings to the extent necessary to give effect to that right.

G. COSTS

The ADGM Courts have comparatively fewer rules (at Part 24 of the
ADGM CPR and Practice Direction 9) about the assessment of costs
than contained in the English CPR, leaving decisions more open to
the Court's discretion. As well as the cases noted above, in Afkar
Capital Limited v. Saifallah Fikry [2018] ADGMCFl 2 (2 May 2018,
Justice Sir Andrew Smith),*2 the CFl noted how the framework
of ADGM rules on costs reflected English law (paras. 46 and 63).
The Court carried out a detailed analysis of costs principles and
submissions inter alia covering the costs sought by the successful
claimant after trial in Rosewood Hotel Abu Dhabi LLC v. Skelmore
Hospitality Group Ltd [2020] ADGMCFI 0003 (16 March 2020, Justice

40. https:/fwww.adgm.comfdocumentsfcourtsfjudgments/2021-sepfadgmcfi-2021-
057---a5-v-b5---judgment-19092021.pdf.

41. [2021] ADGMCFI 0006 (24 May 2021), https://www.adgm.com/documents/
courts/judgments/2021-may/adgmcfi2020020-and-adgmcfi2021042--nmch--
dib-pjsc--judgment-of-justice-sir-andrew-smith-final-240520.pdf.

42, https:/fwww.adgm.com/documents/courtsfjudgmentsfadgmcfi-2017-003-
judgment-afkar-capital-limited-v-saifallah-fikry-justice-sir-andrew-smith-02052018.
pdf.

LEXISNEXIS / 2022 FIRST QUARTER #01  Liku il Jladh 5 lacugt1 3yl Zalail JLac¥ | (43306 doe

William Stone).** More typical of the Courts' orders is that of Justice
Sir Michael Burton in Tetyana Glukhora v. Espoir Flower Boutique
Limited [2019] ADGMCFI 0002 (14 March 2019).* In A3 v. B3 [2019]
ADGMCFI 0006 (25 August 2019, Justice Sir Andrew Smith)* the
Court again made reference to the English CPR and refused to award
costs on an indemnity basis.

Conclusion: Where Will
the Next Five Years Take
the ADGM Courts?

While no one can predict precisely what market conditions and legal
challenges will exist in the future, it seems likely that the following
trends will contribute to shape the growth of the ADGM and its
Courts in the near term:

There is likely to be a growing number
of complex, cross-border disputes as the
ADGM continues to grow as a preferred
place for company incorporation.

e There is likely to be a growing number of complex, cross-
border disputes as the ADGM continues to grow as a preferred
place for company incorporation, from local firms to special
purpose vehicles and large offices for multi-nationals, many (if
not most) of whom are likely not to opt out of the ADGM
Courts' jurisdiction. The ADGM already hosts many profes-
sional and financial services companies. A particular industry
of growth may be financial technology, or ‘fintech’ The ADGM
has an active fintech requlatory 'sandbox’ that has attracted,
and will continue to attract, digital asset companies, including
those who trade in cryptocurrencies like Bitcoin. It is highly
likely that the ADGM Courts will manage more disputes
relating to financial technologies given the drive to attract
such companies to the ADGM. If the Courts were to develop a
particular expertise in technology disputes, it is conceivable
that fintech companies based outside the ADGM may make
greater use of the Courts' opt-in jurisdiction.

e The ADGM Courts will become only more connected to the
international legal order, with more Chief Justice's directions
recognizing foreign courts for the purposes of enforcement
and more memorandums of guidance or understanding that

43. https://www.adgm.com/documents/courts/judgments/20200316-
adgmcfi-2019003--judgment-of-justice-stone-sbs-qe-costs-final.pdf.

44. https:/fwww.adgm.comfdocuments/courtsfjudgments{2019-adgmcfi-0002-
adgmcfi-2018-011---judgment-of-justice-sir-michael-burton-14032019.pdf.
45, https:/fwww.adgm.comfdocuments/courtsfjudgments{2019-adgmcfi-0006--
adgmcfi2019007--a3-v-b3--judgment-of-justice-sir-andrew-smith--
redacted--25082019.pdf.
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set out and confirm the processes for reciprocal enforcement
with these jurisdictions.

e The Courts will continue to play a role in driving-up
employment standards in the ADGM. The CFI has proven
itself to be a robust defender of employment rights, as the
Rubingh, Torres and Hilal judgments demonstrate. The advent
of the Pro Bono Scheme, the modernization of the Employment
Regulations in 2019 to develop anti-discrimination measures
amongst others, and the continued work of the Employment
Affairs Office*® which provides guidance, promotes best prac-
tice and works with both employers and employees to further
employment law in the ADGM.

e The Courts will continue to develop as a preferred seat of
arbitration and a venue for in-person arbitrations. The
published judgments of the Courts in the A v. B line of
decisions are all sensible and robust and demonstrate that the
Courts will act in a prudent manner to uphold agreements to
arbitrate, make interim orders that support arbitrations, and
enforce both domestic and international arbitral awards. It is
notinconceivable that the consolidation of arbitral institutions
in Dubai that occurred as a result of Dubai Decree No. 34/2021,
which folded the DIFC-LCIA and Emirates Maritime Arbitration

Centres into the Dubai International Arbitration Centre (DIAC),
may spread to Abu Dhabi. If that happens, there is a further
likelihood that the ADGM will be promoted as the Emirate of
Abu Dhabi's prime seat for arbitrations, similar to how under
Dubai Decree No. 34/2021, the DIFC is the default seat for DIAC
arbitrations from September 2021.

e There will be a continued expansion of online dispute
resolution at the ADGM. The ADGM had an early mover's
advantage when the COVID-19 pandemic forced a move away
from close personal interaction, as it had already invested
heavily in first-rate case management software and had devel-
oped appropriate protocols for remote hearings. The Courts'
Registry is now highly experienced at the technical logistics
involved in multi-party hearings with judges, counsel,
witnesses and parties scattered across the globe.

e There will be further development of a unique body of ADGM
substantive and procedural law that draws on but departs
from English law. This is needed to reflect the unique legal
structures of the UAE, and is possible because the Courts are,
to an extent, able to draw on best practice from around the
common law. This shift will be bound by the Application of
English Law Regulations, but as the Rosewood dispute demon-
strated in the Rule 253 application, principles drawn from
English case law and provisions analogous to those in the
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ADGM may be applied differently by the Courts.

46. https:f/www.adgm.com/operating-in-adgm/femployment-affairs-office.
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