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Mr Steuermann is UK resident but non-UK domiciled.  He owns a portfolio of non-
UK investments.  Based on his years of UK residence he is about to become 

deemed domiciled and he is advised that his non-UK assets will then come within 
the scope of IHT.  To forestall this, he creates a revocable discretionary trust, with 

himself and his wife as trustees, and of which he is a beneficiary, and gives the 
portfolio of non-UK investments to the trust.  The result is that the investments 

are kept outside the UK IHT net for as long as they are non-UK situated. 

Mr Harris has already used his IHT nil rate band.  In each of the five years leading 
up to his retirement he makes gifts of £30,000 per annum to a discretionary trust 

for his granddaughter. These payments are within Mr Harris’s IHT normal 
expenditure out of income exemption. On retiring Mr Harris sets up a second 

discretionary trust and lends a further £300,000 to the trustees by way of interest 
free, demand loan. The trustees buy a portfolio of shares for the granddaughter. 
There is no IHT on the loan. Mr Harris’ estate reduces over time as he receives 

and spends the loan repayments. 

 

Both of the above scenarios describe “plain vanilla” estate and IHT planning 

undertaken by many moderately well-off, professionally advised individuals and 

families – but might this be about to change? 

Under the Government’s latest proposals for the disclosure of tax avoidance 

schemes (“DOTAS”) these - and other common arrangements - may soon 

become notifiable to the UK’s HM Revenue and Customs (“HMRC”). This is 

because the Government’s proposals entail a novel extension of the DOTAS 

rules in relation to IHT which will potentially catch a wider range of tax 

arrangements than at present.  

One reason why this matters is that, whereas DOTAS began primarily as an 

information gathering mechanism for HMRC, since Finance Act 2014 there are a 

number of situations in which HMRC can now also require “up-front” payment of 

tax under a so-called advance payment notice (“APN”). One situation in which 

HMRC can issue an APN  is where it has an open enquiry or appeal with an 

individual  over  tax arrangements which fall within DOTAS and  in respect of 

which the individual has claimed a tax advantage  (with the advance payment 

being refunded if the arrangements are ultimately held to be effective). The 

proposed further extension of DOTAS in relation to IHT will therefore widen 

HMRC’s ability to issue APNs and, in effect, to transfer to the taxpayer the 

economic burden of an HMRC challenge to their IHT planning arrangements.   
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Note, though, that if an individual makes arrangements during his life to mitigate 

IHT on death, no APN can be issued until after the IHT charge has arisen on 

death.  

So should private clients and the professionals advising them be concerned 

about the proposed extension of DOTAS in relation to IHT? And if so, how 

should we respond? 

We aim to address these concerns in this briefing. But first, we begin with some 

background. 

What is DOTAS and why was it introduced? 

DOTAS was introduced in 2004 with the fairly specific aim of enabling HMRC to 

gather information about marketed tax schemes. The idea was that HMRC would 

in effect receive “early warning” of new tax planning schemes so enabling the 

Government to take pre-emptive legislative measures where necessary. The 

DOTAS regime achieved this by obliging those responsible for designing, 

organising or managing tax arrangements (“promoters”) - which could include 

banks, accountancy firms, lawyers and others advising on tax - to disclose such 

arrangements to HMRC.   

Initially DOTAS applied only to income tax, capital gains tax and corporation tax 

but over time it has been extended to other taxes, including stamp duly land tax 

and, from 6 April 2011, IHT.   

What kinds of arrangements does DOTAS apply to at the moment? 

Proposals and arrangements whose main benefit (or one of them) is to provide a 

tax advantage (or the expectation of a tax advantage) for the user are potentially 

notifiable under DOTAS.  

However, only particular kinds of “arrangements” are notifiable.  So-called 

“hallmarks” in the legislation describe the different kinds of notifiable 

arrangements.  Some of the hallmarks apply across all of the taxes within 

DOTAS.  Other hallmarks are more limited in their application.  

Examples of hallmarks are: 

 Confidentiality from competitors or from HMRC, ie is the scheme so 

innovative that the “promoter” would want to keep it confidential from 

other promoters or from HMRC? 

 Premium fee, ie might a promoter be able to obtain a “premium fee” in 

connection with the arrangement?  

 Loss schemes, ie in broad terms, schemes involving the creation of 

losses with a view to off-setting a person’s income or capital gains tax. 

 Arrangements which reduce IHT when transferring cash or other assets 

to a trust. 
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The first two hallmarks above apply across a range of taxes, including IHT.  The 

third applies to income tax and capital gains tax. The last hallmark applies only to 

IHT.  

How does DOTAS work? 

Generally, the “promoter” (see above) of a particular tax planning arrangement 

falling within DOTAS is obliged to notify the arrangement to HMRC (although in 

certain circumstances the notification obligation falls on the client/taxpayer.) 

There are strict time limits for these notifications.  

HMRC, having received notification of a scheme, may send a “reference 

number” for the scheme in question to the promoter, who must pass the 

reference number to all clients whom it has advised on the scheme.  The clients 

are obliged to include the scheme number on their tax returns. Allocation of a 

reference number enables HMRC to identify users of notified schemes. 

Furthermore, promoters must send to HMRC every three months a list of clients 

for whom scheme reference numbers have been issued.  

What are the penalties for failure to comply with DOTAS? 

Promoters who fail to disclose a notifiable scheme are liable to a daily fine of up 

to £600 initially, rising to £5,000 per day following a tribunal order that a particular 

arrangement is notifiable. The £600 fine can be significantly increased (up to a 

maximum of £1m) if HMRC considers that it is inappropriately low in a particular 

case. There are separate penalties for failure to satisfy any of the other 

information obligations imposed on promoters by DOTAS.  

As well as financial penalties, failure to comply with DOTAS obligations may also 

entail significant reputational risk, both in relation to HMRC and more widely. In 

particular HMRC may publish details about notifiable arrangements to which it 

has allocated a reference number and about the promoters of such 

arrangements. 

Scheme users can be fined for failing to include a scheme reference number on 

their tax return.  

Where a person has a “reasonable excuse” the penalties do not apply. According 

to HMRC guidance the fact that a person received legal advice that a scheme is 

not disclosable does not in itself provide a reasonable excuse.  

How does DOTAS apply to IHT at the moment? 

Where IHT is concerned, DOTAS is currently specifically focused on 

arrangements for making lifetime gifts to trusts. Under “grandfathering” 

provisions IHT arrangements which are the same, or substantially the same, as 

any schemes first becoming available, or wholly or partly implemented, before 6 

April 2011 are excluded.  HMRC guidance contains examples of such 

grandfathered schemes, as well as other schemes which HMRC considers to be 

outside the scope of DOTAS in its current form.   
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Examples include making a loan to a trust as a “single step” transaction and 

transferring assets into a discretionary trust under the terms of a will. However, 

such steps are excluded only if they are not part of any wider arrangements 

which are not themselves excluded.  

In addition to the specifically focused 2011 IHT hallmark, from 23 February 2016 

two generic hallmarks, namely the premium fee hallmark and the confidentiality 

hallmark (see above) apply to IHT planning.  However, these hallmarks tend to 

be relevant to marketed schemes and should not be relevant to everyday IHT 

planning.  

What are the Government’s proposals?  

Under the Government’s latest proposal (contained in its consultation document 

published on 20 April 2016) an IHT arrangement would be notifiable if “it would 

be reasonable to expect an informed observer” to conclude that  

(a) the main purpose of  the arrangement, or one of the main purposes 

is to enable a person to obtain an IHT advantage (or the expectation of 

one) and  

(b) the arrangement is “contrived or abnormal” or incorporates contrived 

or abnormal steps without which a tax advantage could not be obtained.  

The Government states in the consultation that the requirement for both of the 

above conditions to be met simultaneously “makes it much clearer that ordinary 

tax planning arrangements will not need to be disclosed”.  

However, the examples of “ordinary” tax planning given in the consultation paper 

(such as an outright gift using a statutory exemption) are so simplistic that they 

provide no real indication of how HMRC would apply the new hallmark in 

practice. 

Furthermore, although the draft hallmark specifically excludes certain planning 

arrangements, these exclusions are very narrowly framed, being based on an 

individual donor carving out and retaining rights to certain future payments under 

an insurance product, such as a life assurance policy, whilst simultaneously 

transferring the policy itself into a trust, outside the donor’s estate.  

Apart from these excluded insurance based arrangements, the new IHT hallmark 

would not be limited to tax planning concerned with lifetime transfers into trust 

but potentially would extend to any tax planning relating to IHT, including post-

death planning.  

Furthermore although the existing IHT hallmark (dealing with transfers into trust – 

see above) incorporates grandfathering provisions for pre-existing arrangements, 

the proposed new  IHT hallmark makes no provision to grandfather 

arrangements that were in use before any particular date. This means that 

arrangements which are already widely used and well-known to HMRC would 

potentially be notifiable. 
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What are the problems with the Government’s latest proposals? 

By requiring notification of any scheme which entails a tax advantage and which 

is, or incorporates steps which an “informed observer” would consider to be 

“contrived or abnormal”, the Government would be casting an exceptionally wide 

net.   

One reason for this is that IHT is itself a highly complex and artificial tax, which 

relies on many “fictions” in order to work - for example, in some situations there is 

a fiction that an individual entitled to the income of a trust is the owner of the trust 

assets.  Because IHT itself is, in a sense, contrived, much everyday IHT planning 

may lack any commercial rationale (besides saving tax) and may therefore 

appear to the “informed observer” to be “contrived or abnormal” as well. 

The difficulty in establishing the point at which arrangements become “contrived 

or abnormal” is compounded where non-UK domiciliaries are concerned.  In 

relation to these individuals, the tax legislation generally tends to operate in a 

binary, “all or nothing” manner.  This is particularly true of the IHT legislation.  In 

this context, whether capital is subject to IHT or not often turns on technical 

questions such as the situs of assets.  There is much planning by and for non-

UK domiciliaries which is regarded as standard and uncontroversial by advisers 

in this field, and in many cases also by HMRC, but which an observer might well 

consider to be contrived.   

Despite the obvious scope for it to create uncertainty about what steps are 

disclosable, the proposed hallmark contains no further filter, for example, a 

requirement that the arrangement should be abusive or contrary to Parliament’s 

intention. And in the context of a hallmark which is as widely drafted as the one 

currently proposed, the lack of any “grandfathering” provisions for arrangements 

already in use before a particular date is especially problematical. 

If the new hallmark were enacted in its present form, advisers would be placed in 

a difficult situation in determining whether or not to notify the IHT planning on 

which they advise their clients.  At one extreme, failure to notify an arrangement 

which HMRC considers falls within DOTAS, could result in significant fines for 

the adviser.  On the other hand, an overcautious approach which results in 

notification of arrangements which are not necessarily within the hallmark may, 

at least in theory, expose clients to the risk of an enquiry and of being issued with 

an APN in circumstances where advance payment of tax is not appropriate or 

necessary.  

There is also a risk that if HMRC receives a flood of disclosures under the 

proposed widely-framed test, it will be less able to separate out the 

arrangements which genuinely deserve its scrutiny.  

One option might be for the widely-framed IHT hallmark to be retained but for 

HMRC to issue guidance to clarify how it is meant to work in practice.  However, 

this would be unlikely to provide a satisfactory solution.  
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By its very nature, guidance of this kind is bound to be conservative, given that 

HMRC would not want to give any implicit sanction to aggressive tax planning.  

Even the Government’s proposed exclusions from the hallmark seem to be 

problematical.  First, as explained above, the exclusions are limited to 

arrangements using certain kinds of insurance products.  It is most unclear why 

insurance-based planning is felt to be deserving of special treatment.  And 

secondly it is unclear why the exclusions rely only on gifts to trusts and do not 

extend to, say, outright gifts not in trust.  

Are the current proposals likely to be enacted? 

The Government’s first draft of a new IHT hallmark was published in July 2015 

but following consultation HMRC acknowledged that this was framed too widely. 

The current draft regulation, contained in an April 2016 consultation document, is 

therefore the Government’s second attempt to draft an extended IHT hallmark. 

The Government’s stated intention is to legislate the new hallmark later in 2016.  

However, many commentators consider that the current proposal is still too wide 

and responses on these lines have been submitted by many professional 

organisations and firms, including by Charles Russell Speechlys LLP. 

An alternative, more workable approach might be for the Government to enact 

targeted IHT hallmarks focused on particular kinds of arrangements which could 

be prone to abuse. This would be more in line with the approach which the 

Government has taken in developing hallmarks for other taxes, as well as for the 

existing specifically focused IHT hallmark.  

However given that this is the Government’s second attempt to widen the IHT 

hallmark, there may be more pressure for it to go ahead this time.  We will have 

to wait to see whether the Government is willing to take on board criticism of its 

proposal and to put in place a more focused and effective regime.  

What approach should advisers and their clients take to IHT planning in 

view of the proposals for a new IHT hallmark? 

At the moment we do not know whether the currently proposed hallmark will be 

enacted as currently drafted. Even it is enacted in that form, it is unclear to what 

extent everyday IHT planning would be notifiable under it.  

Individuals should discuss the proposed extension of DOTAS with their advisers 

to ensure that the proposals are fully taken into account in relation to their estate 

and IHT planning.  And some individuals may wish to consider accelerating any 

IHT planning that they may be contemplating, just in case the Government 

presses ahead with its enactment of the proposed new hallmark, so creating 

possible uncertainty about the notifiability of arrangements which are clearly 

outside DOTAS at the moment.  


