Infra .Law
Spring 2018

Contents
01 Escrow Accounts and Project Bank
Accounts
03 Multi
Multi--tiered Dispute Resolution
Clauses
05 Conflicts of Interest
06 Concurrent delay and the Prevention
Principle
08 Ways of Escape - undoing PFI
10 Charles Russell Speechlys expands
international presence

Welcome to the second edition of our
infrastructure publication, Infra.Law.
This edition of Infra .Law begins with a look at Escrow Accounts and Project Bank
Accounts, and ends with an examination of whether PFI contracts can truly be
cancelled in a cost-effective manner. Both of these are topics that unfortunately
take on renewed significance in light the collapse of Carillion, which shook the UK
market in January. Their collapse should act as a reminder to the entire industry of
issues surrounding payment, payment mechanisms and bidding margins if the
industry as a whole is to meet the UK’s need for infrastructure delivery. I don’t think
we were being prescient in our choice of subject matter – rather that the UK
construction industry knows the challenges it faces, and that the onus is on derisking new ways of working.
Elsewhere we cover dispute resolution for complex projects and a look at recent
cases dealing with concurrent delays. We also look at conflicts of interest in light of
the issues that HS2 has faced after taking people in-house from major bidding
organisations – an issue that would become more acute if the construction talent
pool gets smaller in the wake of Brexit. We hope you enjoy reading this edition, and
would encourage you to get in touch directly if you would like to discuss any of these
issues, or have topics you would like to hear about in future.

Michael O'Connor
Partner, Editor
T: +44 (0)20 7427 6441
michael.o'connor@crsblaw.com

charlesrussellspeechlys.com
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Escrow Accounts and
Project Bank Accounts

At the end of the project, any remaining
monies (including interest) held in the
escrow account are released to the
employer.

Despite several high profile attempts to
reform the industry, unfair payment
practices and the risk of insolvency
continue to present significant issues for
those involved in delivering infrastructure
projects, where main contractors routinely
outsource all work to supply chains, while
employers are often SPVs with limited
assets.

If the employer becomes insolvent, the
contractor has the security of knowing
that the funds in the escrow account
should not be included with the
employer
employer’’s other assets for distribution to
creditors.

This article considers how escrow
accounts and project bank accounts may
be used to mitigate these risks. Both
forms of financial security are based on the
principle that, in the event of insolvency,
trust property is not included in the assets
available for distribution to creditors.
Escrow Accounts: Protecting against
employer insolvency
It is increasingly common for contractors
to request that employers deposits funds
into escrow accounts as security for the
employers
employers’’ payment obligations.
How do Escrow Accounts Work?
Put simply, an escrow account is a bank
account with defined conditions for the
release of funds. An escrow agent is
appointed by the employer and contractor
to hold a sum of money on trust.
The escrow monies might be:
l

l

used to fund every payment on a
regular basis; or
released only in the event of employer
default or insolvency.

When funds are released to the
contractor, the employer usually has an
obligation to ‘ top up
up’’ the escrow account
by reinstating the funds within a specified
period of time, failing which the contractor
will be entitled to suspend performance or
terminate its employment.

When preparing an escrow agreement,
consider the following points:
1. How much money should the
employer be required to place in the
escrow account?
2. Under what circumstances should the
funds be released? As well as the
regular payment cycle, consider how
disputes, early termination and the
insolvency of either party will be dealt
with.
3. Is the escrow agent independent,
trustworthy and creditworthy?
Some other options to protect against
employer insolvency:
1. Parent company guarantees and
payment security bonds from the
employer.
2. “Front
Front--loaded
loaded”” stage payments, with
more payable at the start of the
project and less near completion.
3. Advance payments may be justifiable
if the contractor has pay for plant,
equipment, materials upfront
(although note that the employer is
likely to require an “on demand
demand””
advance payment bond in return).
4. Direct payments to the contractor
under the building contract from the
employer
employer’’s funder.
Project Bank Accounts: Protecting
against contractor insolvency
The UK Government has estimated that
public sector clients could save up to 2.5%
on construction costs by introducing
better payment practices.

Many of the principles are equally applicable
to private sector and international
projects.
One main recommendation was to
introduce project bank accounts ((““PBAs
PBAs””)
where practical and cost effective. PBAs
enable the supply chain to receive
payment from a single bank account rather
than through the main contractor.
Effectively the employer makes direct
payments to the subcontractors. This
mitigates the risk to the employer and
subcontractors of insolvency in the
contractor
contractor’’s supply chain by ensuring that
all participating subcontractors receive
timely payment of monies due to them. It
is hoped that the reduction in risk and
greater efficiencies will lead to an overall
reduction in costs.
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In the last 10 years there has been
increasing use of PBAs: drafting bodies
have made provision for PBAs in the NEC,
JCT and PPC range of contracts and a
number of banks have launched PBA
products. However, uptake still appears
relatively limited (with the notable
exception of Highways England).
In principle PBAs can be used on any size of
project. However, due to the time and
cost involved in set up and administration,
PBAs provide better value for money if
linked to a programme of work or larger
one
one--off projects.
How do Project Bank Accounts typically
work?
l Appropriate modifications are made to
the tender invitations and contract
documentation.
l The employer, contractor and
participating subcontractors sign a
trust deed, containing provisions for
administering the PBA (further
subcontractors can be jointed to the
trust deed as the project progresses).
l A bank mandate is completed and the
PBA is opened with the bank.
l Interim payments are certified as
usual, with the contractor
contractor’’s application
stating the amount due to each
participating subcontractor.
l The employer pays the certified
amount into the PBA, subject to any
withheld sums notified to the
contractor.
l The bank then distributes the funds to
the contractor and the
subcontractors.
Advantages
1. The trust deed provides that any
funds paid into the PBA are held on
trust for the contractor and the
participating subcontractors. If
properly drafted, this should prevent
an administrator seizing the proceeds
of the account should the employer or
a supply chain member become
insolvent.

2. Use of a PBA helps to prevent
contractors in financial difficulties from
unfairly withholding payment from their
supply chain.

3. Even if there is surplus cash in the PBA
at the point of insolvency, the trust
arrangements have not yet been fully
tested by the courts.

3. The PBA may reduce administration
and speed up payment, by preventing
long chains of payments through the
supply chain.

4. The contractor must be persuaded to
permit a degree of open book
transparency regarding the amounts
paid to the participating
subcontractors.

4. Savings in subcontractor tender prices
may be achieved in return for greater
payment certainty and improved cash
flow.
5. The employer gains greater
transparency regarding the
contractor
contractor’’s payment arrangements
with subcontractors.
6. There is no additional risk to the
employer as it only releases funds in
respect of certified works.
7. Project bank accounts are
complementary to the principles of
collaborative working and partnering.
Limitations
The aims of PBAs are laudable, but there is
still some doubt as to the practical benefits
that may realistically be achieved. Potential
limitations and issues include the following:
1. Time and money must be invested in
the initial set up and ongoing
administration. It has been suggested
that PBAs are unsuitable for use on
lower value projects.
2. PBAs only offer limited protection to
the supply chain against employer (as
opposed to contractor) insolvency,
since the amount paid into the PBA is
only that amount already due to the
contractor.

5. Some contractors rely on retaining
cash to enhance profitability.
6. It may not be practical to include
smaller supply chain members (in
terms of package value) in the PBA
arrangements.
7. Non
Non--standard payment terms,
including the use of PBAs, may actually
deter some subcontractors from
tendering or increase their tender
costs, at least until standard forms of
PBA are more widely used in the
construction industry.
8. It has proved difficult to quantify the
savings realised by the use of PBAs.
There would be a number of significant
challenges to using PBAs on international
projects, particularly where a number of
currencies and jurisdictions may be
involved. However, it is notable that a
number of Australian states have begun to
consider mandating the use of PBAs for
certain construction projects.
This article was written by
Andrew Keeley.
For more information please get in touch
via: andrew.keeley@crsblaw.com
+44 (0)1483 252 581
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Multi-tiered Dispute
Resolution Clauses
It is perhaps an obvious statement but the
larger or more complex the construction
project, the more potential exists for
things to go wrong and for more disputes
to arise during the course of the project.
Traditionally arbitration has been favoured
on major projects due to its perceived
flexible procedural approach, neutrality,
expertise of the arbitrators, time and cost
effectiveness compared to court
proceedings and confidentiality. Another
factor in the international context, is the
cross border enforcement of arbitral
awards through the Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards 1958 ((““The New York
Convention
Convention””), where the contracting
parties may not be based in the same
country or indeed in the same country as
the construction project.

Whilst most construction projects in the
UK have the benefit of statutory
adjudication (a form of interim binding
alternative dispute resolution), certain
types of projects in the UK and certainly
many international projects will not.
These factors have led to an increasing
prevalence of multi
multi--tiered dispute
resolution clauses ((““MTDRCs
MTDRCs””) within the
contract. Such clauses provide a number
of stages of alternative dispute resolution
procedures with legal or arbitration
proceedings being the process of last
resort.
There are many forms of MTDRC, setting
out various requirements, but typically
consist of:
1. A requirement of senior employees of
each party to meet to try to resolve
the dispute;

2. If the dispute is not resolved by senior
employees it is referred to a third party
to give an interim decision on the
dispute, such as adjudication or expert
determination; and
3. If either party is dissatisfied with the
interim decision, they can commence
legal or arbitration proceedings.
Although many standard forms of contract
now contain MTDRCs (e.g. NEC4, FIDIC,
World Bank standard forms) and many
dispute resolution institutions provide
suggested wording for MTDRCs, care
must taken when drafting such clauses to
ensure they are enforceable. This is
particularly the case where there the
clause purportedly obliges the parties
representatives to meet and negotiate a
resolution.

However, most of these perceived
advantages do not stand up to scrutiny.
Whilst many of the procedural
requirements of legal proceedings have
been incorporated into many institutional
arbitration rules (for understandable
reasons), this has led to arbitrations
potentially taking just as long to conclude
as legal proceedings and incurring the
same levels of costs (if not more if there
are three arbitrators). Again, from an
international context, the importance of
enforceability has diminished, certainly
within the European Union and where the
arbitrating parties are subject to bilateral
trading arrangements.
A further factor is that if disputes arise
during the course of the project, requiring
the parties to arbitrate or litigate those
disputes during the course of the project
may seriously affect the commercial
relationship between the parties and may
greatly disrupt the performance of the
contract.
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A failure to follow the correct procedure
could mean that an arbitration
commenced without complying with prior
MTDRC steps would result in an
unenforceable arbitral decision.

l

Do not leave matters or steps “to be
agreed
agreed””.

l

Define the process precisely. Clearly
set out how each step in the MTDRC
is commenced and how it is to be
conducted. For example, if there is a
dispute resolution board, ensure
parties agree on a defined set of
specific rules (e.g. International
Chamber of Commerce Dispute
Rules Board).

The worst case scenario would be where
there are time bars or limitation issues
which could mean a party losing its right to
ultimately litigate / arbitrate the dispute.
With that in mind, and whatever the
governing law of your contracts any
dispute resolution procedure benefits
from clear and precise rules that are readily
understandable and may well avoid
disputes about the dispute resolution
procedure.
Drafting Points to Consider:
l

Use Mandatory not permissive
language ((““the parties shall
shall””, not “the
parties may
may””).

l

Give each step a time limit. This allows
each party to know how long the
process will take, avoids open ended
rounds of negotiations and ensures
the parties have clarity on potential
limitation / time bar issues.

l

Specify the consequences of a failure
to comply with a prior step. For
example, “the parties may not
commence arbitration without first
having the matter decided by
Adjudication on an interim basis.” A
failure to specify any consequences
may give immediately preceding
steps little force and render those
steps unenforceable.

This article was written by
Michael O'Connor.
For more information please get in touch
via: michael.oconnor@crsblaw.com
+44 (0)20 7427 6441
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Conflicts of Interest
Many readers will be aware of the recent
case involving a threatened procurement
challenge which led to the scrapping of a
contract awarded by HS2 Limited involving
the High Speed 2 rail project ((““HS2
HS2””). For
those who missed it, Mace was the
unsuccessful bidder to become a
development partner in a £170 million
contract for Phase 2B of HS2, for which
American firm CH2M had originally been
selected as preferred bidder.
HS2 Limited being a subsidiary of the
Department for Transport, the award
process was governed by the EU Public
Procurement rules (implemented in the
UK by the Public Contracts Regulations
2015 ((““PCRs
PCRs””)). Receiving a tip
tip--off from a
whistle
whistle--blower, Mace alleged that a
member of CH2M
CH2M’’s bidding team had a
personal conflict of interest. It is
understood that the individual in question
had worked previously at HS2 Limited and
may therefore have been privy to
confidential information to which other
bidders, such as Mace, were not party.
This caused a problem under the PCRs.
Regulation 24 is express in requiring public
purchasers to “take appropriate measures
to effectively prevent, identify and remedy
conflicts of interest arising in the conduct
of procurement procedures so as to avoid
any distortion of competition and to
ensure equal treatment of all economic
operators”. Conflicts can arise in relation to
a wide range of interests, including direct
or indirect financial, economic or other
public interests which might be perceived
to compromise their impartiality or
independence.
HS2 Limited alleged that fault for the
conflict of interest arising in this instance
lay with CH2M, whom they claimed had
failed to disclose the true extent of the
individual
individual’’s involvement in their bid.

Indeed, bidders are usually subject to
mandatory disclosures of any conflict as
part of the rules of tender. Faced with the
threat of a legal challenge to its award from
Mace, CH2M ultimately withdrew its bid.
HS2 has re
re--launched this project,
apparently (and predictably) with
strengthened safeguards around any
possible conflicts on this occasion.
This sorry tale sounds a number of
warnings for purchasers and bidders alike
as well as questions for the future conduct
of procurement procedures, particularly in
the post
post--Brexit environment.
"Conflicts can arise in relation to a wide
range of interests, including direct or
indirect financial, economic or other
public interests which might be
perceived to compromise their
impartiality or independence."
The first is the most obvious. Buyers and
bidders must be diligent in investigating
and disclosing conflicts. This case related
to a bid team member having previous
experience within the purchaser (moving
from the public to private sector). Bidders
should also consider whether they have
had an involvement in any aspect of the
purchaser
purchaser’’s procurement planning (for
example preparing specifications) which
could give them an unfair edge on their
rivals. Such involvement could also lead to
disqualification (under Regulation 41).

There are examples of conflicts arising
from employee movements in the other
direction. This happened, for example, in
relation to an investigation by the
Competition Commission (one of the
predecessor regulatory bodies to the
current Competition and Markets
Authority) into the airport monopoly
enjoyed by BAA. BAA successfully
challenged a decision ordering it to sell off
airports on the basis that a member of
BAA
BAA’’s evaluation panel had formerly acted
as an advisor to one of its main
competitors, the Manchester Airport
Group. Bidders should be alive to the track
record of those adjudicating their bids.
LinkedIn may be a useful resource in this
regard.
In practice, it is common for employees to
move around and to cross the boundary
from public to private sector and to move
between competitors within the private
sectors. Conflicts will not be so
uncommon. This leads us to speculate as
to whether Brexit could exacerbate
matters further. Anecdotally, we are
hearing grumblings from companies within
the construction and engineering sector
that they are struggling to recruit staff
from other EU countries following the
outcome of the Brexit vote. Things may
be incestuous now, but with a smaller pool
of appointees to choose from, this type of
problem could become more frequent.
This article was written by Paul Henty.
For more information please get in touch
via paul.henty@crsblaw.com
or +44 (0)20 7427 6506
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Concurrent delay and the
Prevention Principle
The Technology and Construction Court
recently considered the relationship
between the prevention principle and
concurrent delay in North Midland Building
Limited v Cyden Homes Limited [2017]
EWHC (TCC) issued on 2 October 2017.
Prevention Principle and Extensions of
Time
The prevention principle exists so that one
contracting party may not enforce a
contractual obligation against the other
party where it has prevented the other
party from performing that obligation. In a
construction context, this is very
important when dealing with dates for
completion and extensions of time.
If a contract contains a specified
completion date but no extension of time
provisions, the prevention principle
prevents the Employer from enforcing the
date for completion where it has caused
the delay to that completion date (for
instance, issuing a variation, or suspending
works).
If this occurs, and the original date for
completion having passed, the contractor
will only be obliged to complete within a
“reasonable time
time””.i

Given the relative uncertainties of
determining what a “reasonable time
time”” may
be, the extension can be maintained for an
undefined period, regardless of whether
the Employer causes delay.
The relationship between the prevention
principle and time at large was considered
by Jackson J in Multiplex Construction
(UK) Limited v Honeywell Control Systems
Limited [2007] BLR 195. He listed three
propositions of wide application:
l

l

l

Actions by the employer which are
perfectly legitimate under a
construction contract may still be
characterised as prevention, if those
actions cause delay beyond the
contractual completion date;
Acts of prevention by an employer do
not set time at large, if the contract
provides for extension of time in
respect of those events; and
Insofar as the extension of time clause
is ambiguous, it should be construed in
favour of the contractor.

Concurrency and the Prevention
Principle
Concurrent delay is where those two
types of delay happen at the same time,
and their effects are experienced at the
same time.ii
The generally accepted approach in the UK
is set out in Henry Boot Construction (UK)
Ltd v Malmaison Hotel (Manchester) Ltd
70 Con LR 32 where the court provided
the following example for concurrent
delay:
“…no work is possible on a site for a week
not only because of exceptionally
inclement weather (a relevant event), but
also because the contractor has a
shortage of labour (not a relevant event).
event).””
This approach is also recorded in the
recently updated Society of Construction
Law Delay Protocol (February 2017, 2nd
edition) ((SCL Protocol)) at sections 10.12 –
10.16.

i

Relevantly, section 10.16 of the SCL
Protocol states that it is influenced by the
English law ‘ prevention principle
principle’’ and the
concept that:
“…an Employer cannot take advantage of
the non
non--fulfilment of a condition
condition…
…the
performance of which the Employer has
hindered.”
North Midland v Cyden Homes
Background
The parties contracted under an amended
JCT Design and Build 2005 form. The
works related to construction of a sizeable
house in the Midlands, with substantial
outbuildings such as barns and associated
works. The court commented that the
house is exceptionally large, and was to be
exceptionally expensive to construct.
However, the case did not hinge on the
grandeur of the premises. The claimant
applied for an extension of time for a
variety of reasons stemming from relevant
events causing delays relating to lighting,
asphalt roofing, and weather.iii
In responding to the claimant
claimant’’s requests
for extension of time, the defendant said
that due to clause 2.25.1.3(b) (set out
below), the delay events of lighting and
asphalt roofing had been consumed by
culpable delays that were attributable to
the claimant. Therefore no EoT was due in
respect of those delays, and the only EoT
granted (i.e. not consumed by culpable
delays attributable to defendant) was for
weather delays, being a period of 9 days.

section 14 of the Supply of Goods and Services Act 1982
Royal Brompton Hospital NHS Trust v Hammond (No. 7) [2001] EWCA Civ 206; and Henry Boot Construction (UK) Ltd v Malmaison Hotel (Manchester) Ltd 70 Con LR 32
Paragraph 8 of decision

ii

iii
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The relevant clause relating to
extensions of time stated:
2.25.
1. any of the events which are
stated to be a cause of delay is a
Relevant Event; and
2. completion of the Works or of any
Section has been or is likely to be
delayed thereby beyond the
relevant Completion Date,
3. and provided that

Indeed, Fraser J pointed out that under
those listed events entitling NMB to an
extension of time, one of those events
was prevention by the employer ((““any
impediment, prevention or default,
whether by act or omission by the
Employer…”
…”).). Therefore the parties had
expressly decided what would happen in
the event of “prevention
prevention”” by the Employer,
namely an extension of time preventing
time from becoming “at large
large””.

(a) the Contractor has made reasonable
and proper efforts to mitigate such delay;
and

Having made his findings on the specific
case, Fraser J went on to expressly affirm
the requirements the contractor must
satisfy before the prevention principle will
come into effect, as set out in Adyard Abu
Dhabi v SD Marine Services [2011] EWHC
848 (Comm), Walter Lily v Mackay [2012]
EWHC 1773(TCC) and affirming the
comments of Coulson J (as he then was)
on Adyard in the case of Jerram Falkus
Construction Ltd v Fenice Investments In
(No. 4) [2011] EWHC 1935 (TCC) where
the court considered the principle of
prevention and causation and found that:

(b) any delay caused by a Relevant Event
which is concurrent with another delay for
which the Contractor is responsible shall
not be taken into account
Then, save where these Conditions
expressly provide otherwise, the Employer
shall give an extension of time by fixing
such later date as the Completion Date for
the Works or Section as he then estimates
to be fair and reasonable.”
NMB sought to argue that applying the
propositions of Multiplex and the effect of
the “prevention principle
principle”” meant that
2.25.1.3(b) was ineffective and that in such
circumstances, time became “at large
large””,
and the extension of time mechanism
under the contract and thus Cyden
Homes
Homes’’ ability to levy liquidated damages,
all fell away. NMB said it was entitled to an
extension of time, as the actions of Cyden
Homes was such that NMB was prevented
from completing by the original completion
date and therefore should be entitled to
an extension of time.
Decision
Fraser J rejected NMB
NMB’’s analysis in its
entirety. He clearly stated that the
relevant clause was “crystal clear
clear”” as to the
intentions of the parties where concurrent
delay occurs and the “prevention principle
principle””
could not be used to avoid those express
clear intentions.

“Hamblen J's analysis indicated that, if
there were two concurrent causes of
delay, one which was the contractor's
responsibility, and one which was said to
trigger the prevention principle, the
principle would not in fact be triggered
because the contractor could not show
that the employer's conduct made it
impossible for him to complete within the
stipulated time. The existence of a delay
for which the contractor is responsible,
covering the same period of delay which
was caused by an act of prevention, would
mean that the employer had not
prevented actual completion. Throughout
his analysis, Hamblen J stressed the
importance of the contractor proving delay
to the actual progress of the work as a
result of the alleged act of prevention."

Comment
This case is of interest to all sides of
construction projects for a number of
reasons.
Firstly, the “traditional
traditional”” held view following
the High Court
Court’’s Decision in Walter Lily
that the contractor is entitled to an
extension of time in the event of
concurrent delay may no longer be the
“norm
norm”” and that parties are free to agree
which party takes the risk of concurrent
delay.
Secondly, it is our experience that
apportionment of risk for concurrent
delays are often discussed and negotiated
at contract stage with similar wording to
that used in the NMB often being
proposed. The High Court has expressly
confirmed that these types of clauses are
enforceable and in effect has given judicial
approval of effective wording for these
types of clauses.
Ultimately, whether such clauses become
ever more popular and find themselves
into more and more construction
contracts will ultimately be a test for the
relative negotiating positions of the
parties.
This article was written by
Carolyn Davies.
For more information please get in touch
via carolyn.davies
@crsblaw.com or +44 (0)20 7438 2149
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Ways of Escape undoing PFI
The collapse of Carillion in January drew
renewed criticism of the Government
Government’’s
use of PFI. Last year John McDonnell, the
UK
UK’’s Shadow Chancellor and key part of
Jeremy Corbyn
Corbyn’’s leadership of the Labour
Party, announced that a Labour
government would bring PFI contracts
back into the public sector. The loss of jobs
at Carillion, and threat to public services,
saw these proposals resurface.
But what would any move actually look like
in practice? Setting aside the politics
surrounding the pros and cons of PFI
contracts, I have considered below how
the government could go about bringing
PFI contracts “in
in--house
house”” and the potential
costs that this could incur.
Labour issued a briefing note
accompanying McDonnell
McDonnell’’s speech last
year, stating they would consult on
“appropriate methods for returning the
ownership and responsibilities of SPVs
[special purpose vehicles] to the public
sector, with shares
shares--for
for--bonds
nationalisation (via an act of parliament)
the presumed preferred approach
approach””.
The contractors that enter into PFI
contracts with the public sector are
generally SPVs with around 90% of their
funding provided by banks and the
remainder provided by the equity holders.

Setting aside the likely difficulties of how
such an act of parliament could fairly value
the equity in such SPVs, the public sector
would in any case, under this approach,
become the owner of an SPV with a
potentially large outstanding loan and an
obligation to make substantial interest
payments – not to mention that the banks
would have security over all its assets and
rights under the PFI contract.
Given that one of the main criticisms of PFI
contracts is that they do not provide good
value for money (as the public sector can
borrow at cheaper rates than the private
sector), such an approach would not
appear at first glance to resolve the issue.
An alternative could be to terminate the
contract, if the cost of financing such a
termination and paying for the services to
be delivered under the PFI contract was
likely to be lower than continuing to the
end of the PFI contract
contract’’s term.
Generally if you terminate a contract,
unless as a result of default by the other
party, then you will have to compensate
that other party for profit lost as a result of
the termination. However, most PFI
contracts contain a voluntary right for the
authority to terminate, with the
consequences of such a termination
expressly set out.

"The collapse of Carillion in January drew
renewed criticism of the Government
Government’’s
use of PFI. Last year John McDonnell, the
UK
UK’’s Shadow Chancellor and key part of
Jeremy Corbyn
Corbyn’’s leadership of the Labour
Party, announced that a Labour
government would bring PFI contracts
back into the puvlic sector. The loss of jobs
at Carillion, and threat to public services,
saw these proposals resurface."
If a PFI contract contains no such right, it
could only be brought to an end through
establishing that the authority has a right
to terminate due to a default by the PFI
contractor, by the authority unilaterally
abandoning the contract in breach of its
terms, or by negotiating a termination by
agreement.
The authority is likely to prefer to
negotiate any such termination,
irrespective of the reason for termination,
to avoid the uncertainty and publicity of
litigation. However, such a negotiation will
always take place against the background
of the parties
parties’’ contractual rights.
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The consequences of termination depend
on the terms of the relevant contract.
However, PFI contracts are generally in
similar forms that follow relevant Treasury
guidance. This provides that for a
voluntary termination, the PFI contractor
should receive a termination payment
which leaves it in the position in which it
would have been had the contract run its
full course.
This termination payment will generally
include:
l

The “base senior debt termination
amount
amount”” – generally defined as
including all amounts outstanding
to the funders (including accrued
interest) and all other costs of pre
pre-payment of the PFI contractor
contractor’’s
loan, such as the costs of
terminating interest rate hedging
arrangements;

l

Redundancy payments for
employees of the PFI contractor
reasonably incurred as a direct
result of the termination;

l

Subcontractor breakage costs –
compensation payable to relevant
contractors as a result of the
termination of their contract; and

l

Compensation for equity holders
in the PFI contractor. How this is
calculated will depend on the
terms of the relevant PFI contract
but will generally be based on: (i) a
sum that, when added to sums
previously paid to the equity
holders, equals their projected rate
of return in the financial model, or
(ii) the open
open--market value of the
equity, or (iii) all the sums due to be
paid to the equity holders under
the financial model from the
termination date.

The costs of such a termination are likely
to be substantial. Consideration would also
have to be given to who would deliver the
services being provided by the PFI
contractor after termination and at what
price.
Termination may therefore not offer the
best value for money to the authority. It
may consider other options, such as:
l

Changing the scope of services to be
delivered by the PFI
contractor;

l

Taking a stronger line on the
enforcement of its rights under the
PFI contract; and

l

As to the latter point, pressure on
budgets may lead to a tendency to
dispute the SPV
SPV’’s entitlements under
the PFI contract.

One thing is for certain – if a government
does adopt a policy of bringing back these
PFI contracts, it will be good news for the
lawyers, as they will inevitably be picked
over. Now, where
where’’s that magic money
tree?
This article was written by Steven
Carey. For more information please get
in touch via steven.carey@crsblaw.com
or +44 (0)20 7427 1062
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Charles Russell Speechlys
expands international
presence
Charles Russell Speechlys has opened
two new offices, in Dubai and Hong
Kong, both of which launched at the end
of 2017.
Both new offices provide an additional
base from which we can support our
construction clients with their activities
world
world--wide.
Already well
well--established in the Middle
East, the appointments further enhance
the firm
firm’’s in
in--region disputes capabilities,
creating a Middle East
East--wide team that can
handle local, regional and international
cross
cross--border litigation and arbitration.
We have a long history of supporting our
construction clients on their projects in the
Middle East – led by Paula Boast, our in
in-region partner – and the new office will
provide more on
on--the
the--ground resource for
our Dubai projects, and work through the
Emirates and the broader region.
The Hong Kong office is our first expansion
in Asia. Charles Russell Speechlys Hong
Kong will run in association with a newly
established Hong Kong law firm under
Jonathan Mok. A well
well--known litigator,
Jonathan focuses on high
high--profile
disputes, asset tracing and criminal
litigation. He is one of the small number of
civil solicitors to be granted higher rights of
audience in Hong Kong and is the only
Solicitor Advocate specialising in family
disputes.
"This is a fantastic opportunity to
expand the range and depth of services
for our clients. We have built a strong
reputation around our core areas of
litigation, real estate and construction."
James Carter, Managing Partner
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Who to contact
If you are interested in more information
on anything you have read in this
newsletter, please contact the relevant
author, your usual Charles Russell
Speechlys contact, or alternatively:

Our Construction, Projects and
Engineering lawyers operate in the
following offices:
London
5 Fleet Place
London
EC4M 7RD UK
T:+44 (0)20 7203 5000

Michael O'Connor
Partner, Editor
T: +44 (0)20 7427 6441
michael.o'connor@crsblaw.com

Cheltenham
Compass House
Lypiatt Road
Cheltenham
GL50 2QJ UK
T:+44 (0)1242 221122
Guildford
One London Square
Cross Lanes
Guildford
GU1 1UN UK
T:+44 (0)1483 252525
Doha
Level 21, Burj Doha
West Bay
Qatar
T:+974 (0)4034 2036
Dubai
Office 1108, 11th Floor
Index Tower
DIFC, UAE
T:+971 4246 1900
Manama
Floor 24, East Tower, Bahrain World Trade
Centre
Isa Al Kabeer Avenue
Kingdom of Bahrain
T:+973 (0)17 133200

London | Cheltenham | Guildford | Doha | Dubai | Geneva | Hong Kong | Luxembourg | Manama | Paris | Zurich
This information has been prepared by Charles Russell Speechlys LLP as a general guide only and does not constitute advice on any specific matter. We recommend that you seek professional advice before
taking action. No liability can be accepted by us for any action taken or not taken as a result of this information. Charles Russell Speechlys LLP is a limited liability partnership registered in England and Wales,
registered number OC311850, and is authorised and regulated by the Solicitors Regulation Authority. Charles Russell Speechlys LLP is also licensed by the Qatar Financial Centre Authority in respect of its
branch office in Doha and registered in the Dubai International Financial Centre under number CL2511 and regulated by the Government of Dubai Legal Affairs Department in respect of its branch office in the
DIFC. Charles Russell Speechlys LLP
LLP’’ s branch office in Hong Kong is registered as a foreign firm by The Law Society of Hong Kong. Any reference to a partner in relation to Charles Russell Speechlys LLP is to
a member of Charles Russell Speechlys LLP or an employee with equivalent standing and qualifications. A list of members and of non
non-- members who are described as partners, is available for inspection at the
registered office, 5 Fleet Place, London. EC4M 7RD.

