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Introduction
We recently surveyed our clients to gain an insight into the current issues and pressures
for charities and other not-for-profit organisations. The results raised a number of
issues to consider and this report summarises our findings. We hope you find it an
interesting and informative snapshot of the issues affecting the sector.
With considerable economic uncertainty on the horizon, the charities and not-for-profit sector
remains an essential part of society. However, a number of challenges face the sector including:
• embracing new opportunities and technologies to better meet the needs of beneficiaries;
• rebuilding public trust and confidence in the sector following media scrutiny; and
• addressing shortcomings in certain areas including poor governance, safeguarding failures,
aggressive fundraising practices and a lack of attention to how supporter data is held and processed.
The sector has a huge weight on its shoulders; out of date public connotations of what charity is, and
how charities should operate, can be restrictive and the sector must champion the role it plays in
modern society.
The public understandably requires that their donations make the biggest impact possible. However,
this cannot be achieved without the existence of an efficient and effective organisation managed by
skilled professionals and overseen by a diverse and talented board of trustees. Investment in people,
professional advice and better ways of working will allow the sector to thrive and achieve the best overall
outcome for its beneficiaries.
The overriding duty to act in the best interest of the charity will seldom involve a ‘do nothing, invest
nothing’ strategy. Good governance and careful diligent decision making are essential in a climate of
increased media scrutiny and accountability. There have been several examples of charities making
a robust public response to unjust criticism and this should be commended, but this is only effective
when the charities in question are confident that they are effectively managed and can demonstrate
accountability and that the action (or omission) was in the best interests of the charity.
The topics set out in this report include both those dominating the headlines and others that the respondents
to our survey and our own team have identified as significant issues which, if managed incorrectly, may
have an impact on public trust and confidence in charities and other not-for-profit organisations.

Sarah Rowley
T: +44 (0)20 7203 5370
sarah.rowley@crsblaw.com
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Charity governance
The Charity Commission, and many commentators, have kept
the spotlight on charity governance in recent years, with many
incidents, failures, complaints and inquiries being blamed on
inadequate governance. These have led often to a concern
that the publicity will lead to a loss of trust and confidence in
the sector. Kids Company, Cup Trust and Oxfam are examples
of the very wide range of circumstances from which this can
arise. Participants in the survey rated such loss of trust and
confidence as very significant.

The Charity Governance Code is a cross-sector attempt to
pull together and update previous guidance and highlight
its importance, and is backed by the Charity Commission. It
aims to ensure that all the trustees are committed to helping
their charity achieve its purpose for the public benefit, and
to continuously improve and understand their roles and
responsibilities. If successful, the Code will improve the chances
of greater public trust and confidence in charity generally.

Executive pay and trustee remuneration
The media and politicians alike have criticised “fat cat charity
bosses”. Skilled and experienced staff in the sector do the same
job as anyone with an analogous job outside the sector, with
added regulatory burden and public accountability. The sector
needs to retain and develop talent and in order to do so the
financial reward must be commensurate to the role.
A lack of investment in staff is a frequent contributing factor in a
poorly performing charity, as paying staff less than market rate
limits the pool of applicants, leads to a high rate of staff turnover
and can lead to a deficit of skill and experience. This can cost
the charity many times over in professional costs, penalties,
misguided deals and reputational damage.

Not unrelated to this is the topic of trustee remuneration. The
general principle that trustees are volunteers and unpaid in
relation to their trustee duties is embedded in the sector and
the existence of an unremunerated board helps trustees to take
strategic decisions unfettered by personal conflicts of interest.
However, many feel it would be desirable for larger charities with
significant incomes to pay a minority of those on the board to
attract the necessary diversity and talent required. Such paid
trustees would operate much like non-executive directors
outside the sector. This topic has always polarised opinion and
the payment of trustees would not be appropriate for every
charity, but our survey results reveal that a quarter of those
responding feel it would help the sector if trustees could be paid
to enable them to dedicate the necessary time to the role.

Safeguarding
Trust and confidence in the sector was dealt a serious blow in
February 2018 when The Times published an article claiming
that some senior aid staff of Oxfam working in Haiti had paid
survivors of the 2010 earthquake for sex and that Oxfam
had not fully and properly disclosed the outcome of their
investigations. This led to widespread and damaging press
coverage regarding the issue of sexual abuse and harassment
involving charities, not only relating to beneficiaries but
also staff and volunteers. A poll carried out by ICM and the
Guardian in February 2018 revealed that of those polled
who indicated that they donated to humanitarian charities,
52% said that the press reports had made them less likely to
donate than previously.

The Charity Commission had already issued a regulatory
alert on safeguarding in December 2017, emphasising the
importance of charities having “an organisational culture
that prioritises safeguarding”, as well as having effective
policies and procedures in place. In February 2018 the
Charity Commission announced a number of additional
measures seeking to strengthen public trust and confidence
in charities. These measure included undertaking “proactive
work to ensure prompt and full reporting of serious
safeguarding incidents”, as well as advising charities reporting
safeguarding incidents on appropriate actions. It is now
clear that to protect and improve trust and confidence in
the sector, charities must work to ensure that they have
arrangements in place that provide a safe environment
for anyone coming into contact with them, whether staff,
volunteers or beneficiaries.
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Reputation management
It is often said that for those with public responsibilities the
attempt to cover up wrong-doing is as bad, if not worse, than
the wrongdoing itself. This seems to have been the case at
Oxfam where the individuals in question were dealt with fairly
promptly after their activities came to the charity’s notice.
However, the charity then chose not to report what had
happened fully and frankly to the appropriate authorities.

All too often, the engagement of PR professionals and the use
of “gagging” clauses in employment termination agreements
are seen as the main essentials in the circumstances, instead
of serious incident reports, transparency, apology and remedy.
How the charity’s reputation is managed is therefore critical to
public trust and confidence in the charity, and by extension in
the sector itself.

Mergers & consolidation
The reasons why a charity may consider a merger or other
kinds of consolidation can vary greatly but the objectives
normally include achieving a step change in impact and
efficiency. Properly researched and managed transactions
can deliver reduced costs, a larger number of actual and
potential beneficiaries, a higher profit and greater financial
strength. However if one or more of the merging charities has
reputational issues arising from a loss of trust and confidence
either in the charities in question or in the sector generally (a
concern rated as very significant in the survey), these benefits
can be greatly reduced and even the viability of the whole
transaction may be undermined. Reputational issues can lead
rapidly to financial issues, with loss of donors and sponsors,
reduction in opportunities and added PR and staffing costs.

Equally, a trust and confidence issue in one charity may make a
merger with another an attractive option, transferring assets
and undertakings to a compatible charity with a healthier
brand. The circumstances will probably put the transferor in a
weak negotiating position but the result may nonetheless be in
its best interests and those of its beneficiaries.
Consolidation to simplify a group structure or reduce the
scope of a charity’s activities may well be encouraged by a
trust and confidence issue in a part of its operations which can
be effectively closed or re-staffed and rebranded.

Data protection
Now that the pre-General Data Protection Regulation EU
2016/679 (GDPR) frenzy is over, many charities are reviewing
the decisions they have taken and continue to update their
privacy policies and agreements with third parties to ensure that
they contain the necessary data processing clauses. We are
finding that charity clients tended to concentrate their attention
initially on the headline issues, such as obtaining consents for
direct marketing (fundraising) mailings where required, whilst
other issues such as data retention and historic practices of

sharing of data with third parties have yet to be fully analysed.
Therefore appropriate action may still need to be taken to ensure
accountability and compliance.
Our survey results indicated that the respondents felt that GDPR
and cyber security were top issues of concern. Data protection
policies and processing activities need to be considered carefully
and kept under constant review.
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Fundraising
Since 2015 numerous high profile fundraising scandals
resulted in last minute changes being made to the Charities
(Protection and Social Investment) Act 2016 and the creation
of the new Fundraising Regulator. Many of the issues centred
on misuse and on-selling of supporter data and the aggressive
fundraising tactics used by some charities and third party
professional fundraisers. Charities were also criticised for not
having ensured that they maintained sufficient control over
those who fundraise on their behalf.
The Fundraising Regulator has made significant updates to the
Code of Fundraising Practice, and introduced the Fundraising
Preference Service and publishes helpful guidance and
adjudication reports on its website.

Our survey results revealed that charities may be steering
away from using third parties to collect donations in their
name with only 17% confirming that they use the services
of professional fundraisers. We are also seeing an increase
in charities entering into arrangements with corporates to
raise funds though commercial participator arrangements
and corporate sponsorship. However, this increase may
be a result of charities wishing to ensure that they have an
appropriate agreement in place to protect themselves rather
than as a result of an increase in the overall volume of such
arrangements being entered into. The structuring of these
arrangements is important and there is often the need to use
a trading subsidiary to prevent tax liabilities from arising.

Working overseas
Charities in the UK are able to operate anywhere in the world
providing they fulfil the obligations and comply with the legal
requirements which give them charitable status in their home
jurisdiction. However, the risks to a charity inevitably increase
where it operates oversees, and the duties of trustees increase
substantially in order to ensure that the charity can retain public
trust and confidence. A grant to an English charity usually
requires relatively little due diligence after terms have been

agreed, but a grant to an organisation operating overseas will
require elaborate and reliable systems and the appropriate
staff in place to ensure effective delivery at the point of need.
The Oxfam revelations show how risky such operations can
be, and how trust in an individual can be misplaced, with dire
consequences for all. In that case safeguarding was also a
primary issue, and participants in the survey understandably
rated it as very significant.

Fraud
Like all other sectors, charities are at risk from fraud. Fraud
can lead to a loss of assets and/or data, damaging the ability
of the charity to carry out its work and impacting staff morale
and the reputation of the charity. This in turn can have a wider
detrimental impact on public trust and confidence in the
charity sector as a whole. The issue of cyber-security was
rated as very significant by participants in the survey, with over
20% rating the issue at a level of 8 or above on a scale of 1-10.
Charities are at risk of insider fraud, such as the falsification of
invoices by employees, as well as external fraud/cybercrime.
The Charity Commission published a research report on
insider fraud in April 2018, which found that nearly 70% of
insider frauds “were enabled because of either excessive trust/

responsibility placed on one individual, or lack of challenge and
oversight.” The findings of this research emphasise the need
for strong financial controls that are consistently applied to
reduce the risk that a charity will be a victim of insider fraud.
In March 2018, the National Cyber-Security Centre published
‘Cyber Security: Small Charity Guide’ to provide advice for
charities on how to protect themselves against common
forms of cyber-crime. In an ever-increasingly digital world, it
is essential that trustees are able to take the steps needed
to protect their charities from cyber-crime, including taking
external advice where in-house expertise is not available.
Public trust and confidence in charities will undoubtedly suffer
if this is not done.
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Serious incident reporting
Charities are required to report serious incidents to the Charity
Commission as soon as reasonably possible. The Commission
defines a serious incident as an adverse event, whether actual
or alleged, which results in or risks significant loss of the charity’s
money or assets, damage to the charity’s property or harm to
the charity’s work, beneficiaries or reputation. It would therefore
include a safeguarding incident, as well as significant fraud or
data breach. The survey suggested that there is increasing
awareness of this requirement, with over 40% of participants
who stated that their charity had filed a serious incident report
indicating that their charity had done so in the last two months.
The Oxfam case has shown the importance of making full and
frank disclosure to the Commission, and to other regulators

Has your charity ever had to file a serious
incident report to the Charity Commission?

Yes

No

Don’t Know

where appropriate, when serious incidents occur and the
reputational damage to the charity and the sector as a whole if
this is not done. At the safeguarding summit organised by the
Charity Commission in March 2018, the Commission indicated
that organisations reporting high numbers of incidents are not
necessarily those that will be viewed by the Commission as
high risk. It is recognised that some incidents may occur more
frequently within certain charities due to the scope or nature of
their activities. The prompt reporting of incidents shows that
the charity has mechanisms in place to identify such incidents
when they occur so that appropriate remedial action can be
taken. This transparency is essential if trust and confidence in
the sector is to be strengthened.

If yes, when was the report filed?

Within the last 2 months

Within the last 12 months

Within the last 3 years

More than 3 years ago

New Charities Act?
In September 2017, the Law Commission published its review
on ‘Technical Issues in Charity Law’. The report made 43
recommendations for changes to charity law. The stated
aim of such recommendations was to reduce unnecessary
regulation and facilitate the better use of charitable resources,
whilst at the same time ensuring that the necessary
safeguards are in place to protect public trust and confidence
in charities. The Law Commission made it clear that they
consider there to be a link between good regulation and public
trust and confidence in charities, referring to a statement
made by William Shawcross in 2017 when he was the Chair of
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the Charity Commission that “enabling trustees to run their
charities better is key to public confidence in charity and to the
effective use of charitable resources.”
The Law Commission report included a draft Charities Bill.
The Government is yet to respond to the report but it is hoped
that the response will be favourable given the extensive
consultation undertaken by the Law Commission. The next
stage would be for a draft Bill to be introduced into Parliament,
but it is unclear when there might be sufficient Parliamentary
time for this, particularly given the legislative backlog arising as
a result of the demands of Brexit.

Trust and confidence in the charities and not-for-profit sector | 9

For more information please contact:
Sarah Rowley
T: +44 (0)20 7203 5370
sarah.rowley@crsblaw.com

charlesrussellspeechlys.com

London | Cheltenham | Guildford | Doha | Dubai | Geneva | Hong Kong | Luxembourg | Manama | Paris | Zurich
This information has been prepared by Charles Russell Speechlys LLP as a general guide only and does not constitute advice on any specific matter. We recommend that you seek professional advice
before taking action. No liability can be accepted by us for any action taken or not taken as a result of this information. Charles Russell Speechlys LLP is a limited liability partnership registered in England
and Wales, registered number OC311850, and is authorised and regulated by the Solicitors Regulation Authority. Charles Russell Speechlys LLP is also licensed by the Qatar Financial Centre Authority
in respect of its branch office in Doha and registered in the Dubai International Financial Centre under number CL2511 and regulated by the Government of Dubai Legal Affairs Department in respect
of its branch office in the DIFC. Charles Russell Speechlys LLP’s branch office in Hong Kong is registered as a foreign firm by The Law Society of Hong Kong. Any reference to a partner in relation to
Charles Russell Speechlys LLP is to a member of Charles Russell Speechlys LLP or an employee with equivalent standing and qualifications. A list of members and of non-members who are described as
partners, is available for inspection at the registered office, 5 Fleet Place, London. EC4M 7RD.
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