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Do I hold sufficient
interests to build on the
roof?
Before starting on any development
project, a careful check of the ownership of
the property and any relevant covenants
and rights is required.
Who owns the airspace?
The first thing you must check is whether
your ownership of the roof of a building and
the airspace above it is sufficient to allow
you to develop. If you only hold or will
acquire a leasehold interest, the lease will
need to be checked as, although relatively
unusual, the landlord might have excluded
airspace from the demise, or limited its
height (allowing the landlord to capitalise
on the tenant
tenant’’s later development plans).
What other interests may exist?
It should be confirmed whether there are
any other interests that may impact
development, such as a lease of common
parts, or a roof terrace which will be
affected.
There may also be telecoms equipment or
masts on the roof which may need to
relocated. This can only be done within the
strict confines of the Electronic
Communications Code 2017. Specialist
legal advice should be obtained if any such
equipment is identified as this could prove
to be a challenge to redevelopment.
What about restrictive covenants?
Land is sometimes subject to covenants
restricting the height of a building or the
number of storeys or units. Title (freehold
and leasehold) should therefore be
investigated thoroughly and the possibility
of obtaining indemnity insurance in
respect of any such covenants
considered.

Acquiring an airspace lease
If you intend to acquire an airspace lease,
where an existing building is let to
residential occupiers, the grant of such a
lease could be a disposal under the
Landlord and Tenant Act 1987. This was
established in the case of Darmouth Court
Blackheath v Berisworth Limited [2008]
EWHC 350. If so, the landowner may have
to offer the right of first refusal to acquire
the airspace lease to existing residents in
the building.
It is estimated by Knight Frank that
40,000 homes could be constructed
on top of existing buildings in central
London alone. There is planning and
policy support. But is this enough to
rise above the challenges facing
rooftop construction?

The 1987 Act prescribes a process of
serving notices on existing flat owners and
a two month wait to see if the owners
decide to accept the offer to take the
airspace lease. The landowner is prohibited
from disposing until this period expires.
There are criminal and civil sanctions for
failing to comply with the 1987 Act so it
cannot be ignored. If a ‘ requisite majority
majority’’
of tenants accept the offer to buy the
airspace, the landowner must sell to the
purchaser nominated by the tenants
instead.
The existing lease structure will determine
whether the 1987 Act applies so legal
advice should be sought on this issue at
the outset.
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Existing leaseholders could also have rights
to acquire the freehold of a building by
collective enfranchisement. Development
value is taken into account when
calculating the price payable by tenants
exercising their collective
enfranchisement rights. But this process
could also mean the potential developer
cannot proceed unless it negotiates terms
with the existing tenants as the new
freeholder.
This article was written by Suzi
Gatward and Caroline Isherwood. If
you require any further information
on this article, please contact Suzi
Gatward:

Suzi Gatward
Partner, Real Estate
T: +44 (0)20 7427 6619
suzi.gatward@crsblaw.com
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Adding storeys: is it easy
to obtain planning
permission?
Adding storeys to an existing building will
generally require planning permission and
may require other consents, including
building regulation approval and, if your
property is listed, listed building consent.
Planning permission
Applications for planning permission are
assessed against planning policies
adopted by your local planning authority,
but also against other matters such as
guidance produced by Government.
There is a trend towards such guidance
and policies supporting upward
extensions.
In London, the draft London Plan
suggests that Boroughs should apply a
presumption in favour of the upward
extension of flats, non
non--residential
buildings and residential garages to

provide additional housing, whereby such
planning applications should be approved
unless they give rise to an unacceptable
level of harm. The presumption does not
apply to listed buildings (and their settings)
and conservation areas however, and
other exceptions and conditions apply,
including the requirement to comply with
any design code produced by the relevant
Borough for small housing sites. The draft
Plan is currently undergoing examination
and the policy remains subject to change
before adoption.
Recently adopted government policy also
supports opportunities to use airspace
above existing residential and commercial
premises for new homes, particularly
where such development would be
consistent with the prevailing height and
form of neighbouring properties and the
overall street scene, is well
well--designed and
can maintain safe access and egress for
occupiers.

Permitted development
There are already “permitted
development
development”” rights to enlarge, improve
or alter existing homes to provide
additional living space, but these do not
currently allow for the addition of further
storeys. The Government is considering
also making such upward extensions
“permitted development
development””, which means
that a full planning application would not be
required provided certain conditions and
requirements are met. Instead, a more
limited application for “prior approval
approval”” of
specific matters would be required,
although in this case the Government is
proposing a long list of such matters –
covering issues including design and the
impact on the character of the local area
and on existing occupiers and businesses.
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Height limits in such scenarios are
particularly contentious. The Government
has proposed either that owners would be
able to extend up to the height of the main
roofline of the highest building in the
terrace or, alternatively, to the prevailing
roof height in the locality (which the local
authority would need to determine). A
maximum of 5 storeys from ground is
under consideration, with new storeys of
up to 3 metres in height, although there is
concern about how the limits would apply
in sloping streets.
The right would apply to residential
premises and may be extended to other
types of premises. It is not proposed to
introduce permitted development rights
in respect of listed buildings, conservation
areas or other protected areas such as
national parks or areas of outstanding
natural beauty.

So will I get permission for my proposed
upward extension?
Whether you can obtain planning
permission for additional storeys to
provide new homes will depend entirely on
your property and the area in which it is
located. National and local planning policies
and guidance may provide high level
support, but much will turn on the detail of
the proposal. Even if permitted
development rights are introduced and
apply, obtaining prior approval may not be
straightforward.
If your property is suitable for upward
extension, critical to success will be a high
quality design demonstrating careful
consideration of the impact of the
development on existing occupiers and
neighbours and the street scene.
Investing in a good architect will pay
dividends.

Advice should also be sought in advance
on any other approvals required and other
development requirements and costs.
These may include the community
infrastructure levy which is payable on new
floorspace in certain circumstances. Also,
national and local policy on “section 106
obligations
obligations”” should be checked – such
obligations could require financial
contributions or works.

Claire Fallows
Partner, Planning
T: +44 (0)20 7427 1046
claire.fallows@crsblaw.com
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It’s time to look to the
skies
There was a time when a conversation on
‘ airspace development
development’’ would have been
met with blank stares, dubious mutterings
and endless questions.
People hadn
hadn’’t considered the potential
value of the space above a building; when
introduced to the concept, they feared
building collapse or levels of disruption to
sitting tenants that made it an untenable
option; or they simply questioned its legal
and financial complexity and whether it
could ever be more appealing than tackling
housing supply via more traditional
methods of build.
The good news is that the tide is well and
truly turning.
We now find ourselves in an environment
where both the Government and Greater
London Authority (GLA) have
demonstrated commitment to this
game
game--changer in housing provision.
Last year, the National Planning Policy
Framework incorporated airspace in to its
revised document; in last October, James
Brokenshire announced that the
government would consult on permitted
development rights that could allow
property owners to extend certain
buildings upwards without the usual
planning constraints; and the GLA has also
included airspace within its draft London
Plan.
These are all positive announcements.
However, demonstrations of
commitment and support are one thing,
tangible moves towards greater realisation
of this vision are another. The
Government
Government’’s announcement in October
that it had removed restrictions on council
borrowing to deliver the next generation of
council houses was, therefore, a very
welcome move which should make
airspace as attractive to councils as it is to
private
private--sector developers.

Furthermore, in the Budget, Chancellor
Philip Hammond announced a
consultation on proposed permitted
development reforms for airspace
development to include the high street –
an area under increasing pressure as retail
habits continue to shift.
These moves all come at the same time as
pressure to deliver more homes, and to be
increasingly innovative and agile in doing
so, continues. There really has never

been a better time to look to the skies and
consider the benefits of airspace
development.
Indeed, the conversations we
we’’re now
having, the questions we
we’’re being asked
and the events we
we’’re speaking at, all point
towards greater understanding and
appreciation of airspace development.
The blank stares and dubious mutterings
may be receding.
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Of course, this isn
isn’’t new uncharted
territory: it is a well
well--established approach
to development in both Europe and the
United States and when coupled with the
financial windfall it can create for the
property owners, there appear to be few
reasons why it shouldn
shouldn’’t appeal all
all--round.
However for anyone, not least of all
investors, requiring further reassurance,
the following might be considered.
Airspace development combines strong
environmental, logistical and quality proof
points. Simply, it is sympathetic to the
environment, relies on off
off--site
construction methods that cause minimal
disruption and adopts an approach
whereby quality is controlled and assured.
New technology, meanwhile, can calculate
both the extra weight a building can bear,
as well as identify the most suitable
rooftops for new homes of this type.

Questions of finance remain
commonplace when it comes to
considering airspace development vis
vis--àvis other housing solutions. The good
news is, though, that this approach
actually helps to address the funding gap
associated with meeting housing targets
through the repurposing of existing assets
which hold significant value potential. Our
own data suggests that this ‘ new
new’’ form of
land supply could be worth in the region of
£54bn.

Importantly, we have the scale potential to
deliver against the expected growth in this
area over the coming years and we hope
you
you’’ll join us on this exciting journey.

So as support grows for airspace
development, the team here at Apex
Airspace holds firm in in its belief that it
addresses the challenges of both land
supply and financing streams so often
associated with housing supply. But we
we’’re
also practicing what we preach: we have
ambitious plans to build many hundreds of
new homes in this way and numerous
partnerships have been signed with
Housing Associations and big businesses.

Managing Director, Apex Housing Group

Val Bagnall
T: +44 (0)20 7135 2050
val.bagnall@apexairspace.co.uk
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Levels, Levels, Levels Adding floors to existing
structures
In a world where most major cities have a
lack of vacant space, and where the
available space can be prohibitively
expensive, adding levels to existing
structures is potentially an innovative way
to increase a building
building’’s usable space and
value. This could involve adding a unique
and modern space above an existing
building, or alternatively, preserving the
continuity in the structure and replicating
the existing floors on the additional levels.
We explore below some of the common
issues that arise from a construction
lawyer
lawyer’’s perspective when adding storeys
onto an existing building.
Who has the rights to the design of the
existing structure?
The design of the original building is
important when adding extra storeys.
Building contracts and consultant
appointments usually contain some form
of copyright licence in favour of the
developer regarding the designs
produced.

Considerations include:
1. Does the developer have copies of
the original design and a copyright
licence to use it, e.g. under the
building contract for the original
building or through a collateral
warranty?
2. Does the scope of any copyright
licence extend to using those
drawings for the construction of
additional storeys?
For example, clause 2.38 of the JCT
Design and Build Contract 2016 provides a
copyright licence to copy and use the
Contractor
Contractor’’s Design Documents for any
purpose in relation to the original works but
states that this licence enables the
Employer:
“to copy and use the Contractor
Contractor’’s
Design Documents for an extension
of the Works but shall not include any
right or licence to reproduce the
designs contained in them for any
such extension.
extension.””
A developer could therefore refer to and
use the original design drawings to inform
and assist with the construction of the
additional storeys, provided the additional
storeys are distinct and not a reproduction
of the original design, but replicating the

design of the existing storeys would
require a further licence.
Suitability of the existing structure
To state the obvious, any developer
building on an existing structure will need
to have regard to that existing structure,
how it has been designed and built and
whether it is feasible to add additional
storeys.
A key legal issue is the extent to which the
design for the extension relies on the
underlying structure not having inherent
defects. This raises issues such as the
below.
l

l

l

Does the developer have a contractual
right to claim against the original
contractor if the existing structure
turns out to be defectively built such
that it cannot withhold the load of
additional storeys? For example, under
the original building contract or a
collateral warranty.
If defects were discovered in the
existing structure, would the losses
relating to an inability to add more
storeys be recoverable? For example,
would these losses be too “remote
remote””
because they were not in the
reasonable contemplation of the
parties when the original building
contract was made.
Has the limitation period expired for
such a claim?
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The developer is likely to instruct a survey
of the existing structure to investigate its
suitability. However, this would not
provide a guarantee. The surveying
company would not be liable for all defects
in the existing structure, but only for those
that would have been discovered if the
survey had been undertaken with the
required level of skill and care.
Who insures the existing structure?
The parties would need to consider:
l

l

l

Who insures the risk of damage to the
existing structures? For example,
insurance option C in the JCT forms
provides that the employer insures the
existing structure in the joint names of
the employer and the contractor
against damage caused by any
specified perils.
Who bears the risk of any shortfall in
the insurance? This would usually be
the party responsible for the
insurance.
Is the employer obliged to rectify any
such damage to the existing
structures or can it terminate the
building contract? The JCT forms
allow the employer to terminate the
building contract is such
circumstances.

What about disruption caused to any
occupiers of the existing structure?
The building contract may have to contain
detailed provisions regarding access to the
existing structures and the levels of noise
and vibration that are permitted during the
works so as to limit the disruption to the
occupiers of the existing structure.
Conclusion
The potential to add further floors to
existing properties is becoming more
attractive to developers as land prices in
cities increase. However, careful thought
is required at an early stage as to how best
to allocate the additional risks and what
further investigations and insurance can
mitigate these risks.

This article was written by Rupa
Lakha, James Worthington and
Carolyn Davies. If you require any
further information on this article,
please contact Rupa Lakha.
Rupa Lakha
Partner, Construction
T: +44 (0)20 7427 6731
rupa.lakha@crsblaw.com
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Building around your
tenants and neighbours
The ability to develop will depend on
whether you can do so without infringing
the rights of tenants and those living close
to the proposed extension.
Quiet enjoyment
Nearly all leases contain an express
covenant of quiet enjoyment. This means
a landlord undertaking development must
ensure that, in carrying out works to
develop the roof, there is no interference
with other tenants
tenants’’ possession and
enjoyment of their property. There is a
balancing act between the rights reserved
to the landlord to develop and the
landlord
landlord’’s obligation not to derogate from
grant of the above covenant, where its
works deprive the tenants of the benefit
of their existing rights.
To mitigate matters as far as possible, a
landlord proposing to develop its airspace
should consider:
l

l

l

l

giving tenants as much information as
possible about the proposed works;
designing scaffolding and making
delivery and unloading arrangements
that prevent access being obstructed
as far as possible;
agreeing with the tenants how to
minimise disturbance from noisy works
and limiting the times when these will
be carried out (over and above planning
controls); and
taking steps to minimise the impact of
dust and vibration during works.

Rights of entry?
It may be that rights are needed to enter
into existing flats, parking spaces or
communal areas to facilitate development.
Or areas may need to be commandeered
for storage or scaffolding. Existing leases
should be checked to ensure that there
are sufficient rights reserved to the
landlord to make proposed development
practically possible.

Sometimes a lease may allow the landlord
to re
re--allocate an area for the tenants
tenants’’ use
(for example reallocating parking spaces).
But where tenants have rights over the
roof of the building which cannot be
accommodated in the proposed scheme,
the lease(s) would need to be varied to
allow building up.
If any common service media needs to be
moved or disturbed, this must be done
without causing substantial interference
to other tenants
tenants’’ rights.
Avoiding a nuisance
A tenant can bring a claim in private
nuisance if there is substantial
interference with the use of an easement
granted to them. The test will be whether
the easement can be substantially and
practically exercised as conveniently as
before. Many leases contain clauses which
permit development or reserve a right for
the landlord to develop as they see fit. But
such clauses are construed strictly against
landlords/developers so advice should be
taken at an early stage to ensure other
leaseholders
leaseholders’’ cannot prevent the
proposed development.

Rights to Light
Other tenants and owners of
neighbouring properties may have the
right to light over the development site
which could impede development.
The penalties for failing to respect rights to
light can be severe – a tenant may be able
to obtain an injunction to stop works or
even to require demolition of all or part of
the development. Damages and
compensation could be significant.
A report from a specialist surveyor should
be obtained if there is any doubt and
agreement with any affected party may be
required, although insurance is sometimes
available.
Service charges
The addition of new flats can cause
difficulty in the operation of a service
charge scheme. A landowner needs to
ensure it can recover all of its expenditure
on maintenance of a building post
development.
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It may be possible to recalculate the
service charge proportions. Or to run a
separate regime for the new flats. But the
service charge provisions should dovetail
with the existing flat leases and similar
rights and reservations should be granted
to simplify management.
Development may necessitate
refurbishment or remedial works to the
building. Give careful consideration as to
whether such costs are recoverable
through the service charge or whether
they should be borne by the landlord.
Practical Matters
Building up is likely to require the use of
cranes. Will the crane stand on or oversail
third party land or the public highway? The
development programme and plan must
allow for the time and cost of agreeing
necessary licences.

Does the existing building have sufficient
structural strength and service capacities
to accommodate the new build? Full
surveys and appropriate warranties should
be obtained. Modular construction
techniques may minimise disruption and
speed up the build process.
Party wall issues may arise with the
existing tenants and neighbouring
landowners. Again, professional advice
should be obtained from a specialist
surveyor at an early stage in the
development process and any necessary
documentation put in place before works
begin.

This article was written by Suzi
Gatward and Caroline Isherwood. If
you require any further information
on this article, please contact Suzi
Gatward:

Suzi Gatward
Partner, Real Estate
T: +44 (0)20 7427 6619
suzi.gatward@crsblaw.com
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