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Note from the Editor

Welcome to the Summer 2018 edition of Wealth Matters, Charles Russell Speechlys’ 
regular update on contemporary legal issues for the Private Wealth sector.

At the time of writing draft legislation for the Finance Bill 2019 has just been published, 
promising another busy period for clients and their advisers. 

In this edition of Wealth Matters we look at the new Trust Registration Service and 
ongoing Inheritance Tax Consultation in the UK. Experts in our Family and Property 
teams also give useful guidance on how to help a younger family member onto the 
property ladder, recent developments for landlords, and what steps should be taken 
when someone is considering a separation or a divorce.

Trustees may not always be sure what rights beneficiaries have to request information 
about a trust – our article on page 9 provides a useful summary. We also explain why 
offshore structures may no longer be a suitable way to hold UK residential property and 
provide an in-depth analysis of the financial and reputational dangers of non-compliance 
with HMRC’s ‘Requirement to Correct’ post-September 2018. 

I do hope you enjoy this latest edition of Wealth Matters. If you require any advice on the 
topics covered, or wish to discuss another matter relating to helping protect and grow 
your or your clients’ wealth, please do not hesitate to contact the team members listed.

Charles Hutton 
Partner
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News in brief

New partners for our Private Wealth team

We were delighted to announce the promotion 
of four senior associates to partner in April. 
James Bradford and Sangna Chauhan advise 
individuals, trustees and trusts on tax, trust and 
succession planning, helping both UK and non-
UK domiciled clients in this area. 

Our Family team also welcomed two new 
partners with the promotions of Sarah-Jane 
Boon and Jamie Kennaugh. Both Sarah-Jane 
and Jamie trained at the firm and they specialise 
in complex divorce and finance cases, often 
involving children or international considerations.

Recognition for our leading experts

Spear’s magazine recently published its list of the 
Top Ten Family Lawyers and we were delighted 
to see that partner Miranda Fisher has been 
elected to this elite group. Miranda joins Private 
Property partner Ian Cooke who was included in 
Spear’s Top Five Property Lawyers list. 

Sangna Chauhan Jamie Kennaugh Ian Cooke 

James Bradford Sarah-Jane Boon Miranda Fisher 
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Consulting on the simplification of IHT 

What is being considered?

At the request of the Chancellor of the Exchequer, the 
independent Office of Tax Simplification (OTS) recently 
undertook a public consultation on inheritance tax (IHT) with a 
view to finding opportunities for simplification. The consultation 
was open to members of the public (via an online survey) and to 
professional advisers. We contributed to one of the responses, 
in particular emphasising the importance of retaining agricultural 
and business property relief.

The particular areas of interest to the OTS were:

•   the administrative process for submitting IHT returns and paying 
any tax, such as the different deadlines for submitting the return 
(12 months after the month of death) and paying the tax (6 
months after the month of death);

•   the burden on executors to establish the deceased’s financial 
position (such as whether they made any lifetime gifts) within the 
applicable deadlines;

•   the requirement to pay IHT before obtaining a Grant of 
Probate given that many institutions require a Grant in order 
 to release assets;

•   the lifetime gift exemptions such as the annual exemption, small 
gifts exemption and surplus income exemption;

•   the operation of business property relief and agricultural 
property relief and how these distort taxpayers’ decisions 
regarding how to structure their business and/or agricultural 
assets, how to use them and when to dispose of them; 

•   the operation of the reduced rate of IHT (36% rather than 40%) 
where 10% or more of the net estate is left to charity; and

•   other areas of complexity such as the new residence nil rate 
band, the IHT rules applicable to trusts and the treatment of 
pensions and life assurance.

What happens next?

The OTS intends to publish its recommendations in autumn 
2018. In the event that the report recommends the curtailment 
of IHT reliefs and exemptions, it may be prudent to undertake 
further estate planning before the government brings such 
recommendations into effect.



Early advice is essential

It is essential to take advice at an early stage from a specialist family 
lawyer, even if it is simply to find out where you stand. Every case is 
different and there may be specific issues that need dealing with 
at the outset, or pitfalls to be avoided. It is important to know the 
general parameters from the beginning rather than negotiating in a 
vacuum. It is also helpful to know about process options: mediation 
can be a constructive way to navigate through a separation. Other 
processes such as arbitration (about finances) can be quicker and 
less costly than going to court. Court proceedings are sometimes 
necessary, but should usually be seen as a last resort. 

Choice of jurisdiction

In cases with an international dimension there may be an 
immediate issue about jurisdiction. Is England the best place 
for the financial proceedings to be dealt with or is there a more 
favourable jurisdiction available? For example, Scotland only 
awards spousal maintenance for a three year period whereas in 
England an order might be made for significantly longer. The rules 
are complicated but often very swift action is required to secure 
the best jurisdiction.

Making practical arrangements

It is helpful to think in advance about the practical arrangements 
post–separation, for example, where will everybody live? It is 
important to prioritise the needs of any children as much as 
possible throughout any process of separation, and an early 
priority may be to consider what arrangements should be made  
in the short-term for children to spend time with each parent. 
Interim financial arrangements may also be needed. 

Start sensible preparations

It is often a good idea to do some sensible preparatory work, such 
as noting down a chronology of the marriage and your knowledge 
of the financial landscape (including debts). Get together 
supporting paperwork to draw up a rough idea of your expenditure 
and consider an informal valuation of your home or any other 
properties you own. You are not however at liberty to take private 
documents belonging to your spouse: if in any doubt advice 
should be sought.

Attempts to conceal, divert or dissipate assets or income streams 
are very unlikely to be a good idea. The courts have wide-ranging 
powers to order disclosure and permit investigations of finances.

Timing of proceedings and your future wishes

There may be legal considerations around the timing of a divorce. 
For example, the court can deal differently with assets that have 
accrued after separation. There may also be tax considerations 
that could affect the timing of any separation. If your will leaves 
everything to your spouse you may want to consider revising it so 
that it properly reflects your wishes going forward and includes an 
appropriate degree of flexibility in what is likely to be a period of flux.

04

Key considerations in separation 
and divorce proceedings

Divorce is a life event that can have deep repercussions. It may still be worth considering whether 
the relationship is worth saving – perhaps to attend couples’ therapy or relationship counselling 
– but if a marriage is truly over the couple must prepare for a negotiation to unwind the financial 
and personal aspects of the relationship in these most difficult circumstances.
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A helping hand onto the first rung of the ladder

Parents and grandparents are often keen to provide a helping hand 
to enable the younger generation to get a foot on the property 
ladder, something most twenty- or even thirty-somethings won’t 
manage without considerable financial support. 

Parents and grandparents with available capital to spare have a 
variety of options when it comes to providing the support needed 
but thought needs to be given as to how the help is structured 
and recorded so as to safeguard the funds from the various risks 
they may be exposed to. 

A loan or a Declaration of Trust?

A loan to the first time buyer could be secured on the property 
title as a second charge to any mortgage being obtained and 
would provide a clear record of the sum lent and the basis on 
which it is to be repaid or released. However, the loan would be 
considered an asset of the estate of the parent or grandparent on 
death if it remained outstanding and it could therefore be subject 
to inheritance tax. If the parent or grandparent can afford to part 
with the sums required by the younger generation, alternative 
methods of protecting the funds should be considered. 

A Declaration of Trust can be prepared setting out the amount 
of the gift to the younger generation and can record what is to 
happen to those funds on the sale or transfer of the property. The 
Declaration can also stipulate the way in which any equity in the 
property is to be held and is particularly useful when the member 
of the younger generation may be cohabiting with a partner or 
friend and there is concern over how long the living arrangement 
may last. This is also a useful method of recording unequal shares 
in a property whether held by the parent or grandparent with 
the member of the younger generation or simply between the 
younger generation and their co-habitee. 

Things to consider

Stamp Duty Land Tax needs to be considered to ensure the 
additional 3% rate does not apply if parents and grandparents 
choose to co-own property with the younger generation and in 
order to maximise the relief that first time buyers can benefit from 
if the property is valued at under £300,000.  

We are regularly reminded of the high cost of housing with statistics revealing 
that only one in three millennials will be able to afford their own home during their 
lifetime and that most will remain in the category known as Generation Rent.  
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In the worst cases, these penalties involve paying up to 200% of 
the original tax due and a penalty of up to 10% of the value of the 
relevant asset. These penalties apply on top of the original tax 
that was due and interest for late payment. Worse still for many 
individuals, the banks and other financial institutions they are 
connected with will be made aware of the situation which will have 
serious reputational consequences and may well see banking and 
other services withdrawn. 

The obligation is on taxpayers to correct any issue in relation to 
their ‘offshore matters’ that has given rise to a UK tax liability.  
The new weapon is described as the ‘Requirement to Correct’ 
(RTC). If those impacted do not correct any non-compliance and 
they are caught, they will face the new penalty regime. 

Who is affected?

The RTC applies to individuals, trustees and companies with 
offshore interests.

Individuals that have been, or may be, exposed by public disclosures 
in the media should be extra careful as they will be easy targets for 
HMRC investigators. 

What is covered?

The RTC covers offshore tax non-compliance involving offshore 
matters (income, gains or assets outside the UK) and offshore 
transfers (transfers of UK income, gains or assets out of the UK). 
The taxes covered are:

•  Income Tax;

•   Capital Gains Tax (CGT) (but not Non-Resident CGT  
for non-UK companies); and

•  Inheritance Tax (IHT).

Why is the treatment of offshore non-compliance  
becoming harsher from 30 September 2018?

From 30 September 2018, HMRC will be receiving the first 
reports from most of the 100 countries that have signed up to 
the Common Reporting Standard which provides for automatic 
exchange between tax authorities of bank and other financial 
account information where the financial institution has recorded 
the beneficial account holder as being UK resident. The reporting 
mechanism applies not only to individually held accounts but also 
looks through accounts held by entities such as companies or 
trusts (in the case of the latter reporting on settlors and often 
beneficiaries). With the help of their super-computer, Connect, 
which already holds significant information on UK taxpayers and 
residents, HMRC have the means to assimilate and process the 
vast amount of data they will be receiving from 30 September 
2018 and will be able to identify much more easily where taxpayers’ 
offshore affairs are not in full compliance.

What is offshore non-compliance? 

Offshore non-compliance occurs when there is tax owed to HMRC 
as a result of tax non-compliance which involves either an offshore 
matter or an offshore transfer before 6 April 2017. Regardless 
of whether the non-compliance is deliberate, careless or even a 
mistake it will still be caught. Examples include:

•  false reporting in a UK tax return;

•  errors in a UK tax return;

•  failure to complete a UK tax return; and

•  failure to notify HMRC that a tax return should be issued.

Come clean on offshore tax reporting by 30 
September 2018 or face stringent new penalties

HMRC has never been lenient towards UK taxpayers whose non-UK assets were not fully UK tax compliant but from 30 
September 2018 HMRC has a powerful new weapon in its armoury. Put simply, if your UK tax filings regarding your offshore 
tax affairs are not 100% perfect by 30 September 2018 (or shortly thereafter, in limited specified circumstances, providing 
an intention to notify is provided to HMRC by 30 September 2018), you will face stringent new penalties no matter what the 
excuse. By “offshore” HMRC does not just mean the likes of Jersey or the Cayman Islands; it can relate to any non-UK asset  
or income such as a holiday villa rented out in France or a bank account in the USA, even if you have paid foreign tax on it.
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Are there any defences?

It is important to be aware that even innocent mistakes are unlikely 
to be forgiven. HMRC’s view is that you will have already committed 
the original mistake and: 

1.  failed to respond to previous opportunities to correct non-
compliance under the Lichtenstein Disclosure Facility and 
Worldwide Disclosure Facility; and 

2. failed to respond to the RTC. 

The penalties will therefore be chargeable if you fail to correct, 
unless you can demonstrate you had a ‘reasonable excuse’ for  
not meeting your obligation.

HMRC will follow existing models and established principles from 
case law that provide guidance on the application of a ‘reasonable 
excuse’ as the basis for its application to the RTC. However,  
it is important to note that these principles are extremely  
narrow in scope. 

The RTC legislation specifically states that circumstances which 
cannot be taken to be a ‘reasonable excuse’ include: 

•   an insufficiency of funds unless it is attributable to events outside 
your control;

•   where you relied on any other person to do something (e.g. 
complete your UK tax return) unless you took reasonable care to 
ensure they did what they were meant to do and provided them 
with all relevant information;

•   where you had a reasonable excuse but the excuse has ceased, 
you are only to be treated as continuing to have the excuse if the 
failure is remedied without unreasonable delay; and 

•   relying on professional advice where the advice was not 
specifically addressed to you, was generic in nature, or where the 
relevant professional cannot reasonably be expected to have the 
appropriate level of expertise. This is particularly relevant where 
an individual has been marketed a tax scheme on the basis that it 
is “legal” and has been approved “by counsel” but without any tax 
advice being addressed specifically to the individual.

What should you do?

If you think you have UK tax liabilities and have not recently reviewed 
the taxation of your non-UK assets or structures you should seek 
proper professional advice as soon as possible. 

The RTC is particularly aimed at individuals and trustees who do 
not consider themselves to be ‘tax evaders’ and who may therefore 
have not properly considered using other disclosure facilities in  
the past. 

If previous non-compliance is not at the very least notified to 
HMRC by 30 September 2018, the weighty failure to correct 
penalties will bite. HMRC have granted a short extension to 
the disclosure deadline of 90 days for disclosures via HMRC’s 
Worldwide Disclosure Facility, and 60 days for disclosures of 
deliberate tax fraud via HMRC’s Contractual Disclosure Facility; 
however in each case, an intention to notify HMRC must be made 
by 30 September 2018. The sooner you seek advice the better as 
little time remains to analyse any problem. 

Example

Mr Grey, who is UK resident and domiciled, on the advice of a local 

U.S. lawyer purchased a US$1m Florida holiday home on 1 January 

2005 using a U.S. discretionary trust of which he and the lawyer 

were trustees. Mr Grey did not report the funding of the  

trust to HMRC. 

The holiday home was rented for part of the year and Mr Grey paid 

US income tax on the rent but failed to report the income in the UK. 

The property was sold on 1 January 2017 for US$1.8m with the U.S. 

Dollar having appreciated 36% against Sterling since the purchase. 

Mr Grey paid U.S. income tax on the gain but again failed to report 

and pay tax in the UK. He then terminated the trust immediately 

after the sale and did not report the Inheritance Tax exit charge nor 

the 10 year charge missed in 2015.

Financial repercussions 

Even allowing credit for U.S. income tax paid by Mr Grey there is 

significant UK income tax, CGT and IHT that has not been paid 

by Mr Grey and/or the trustees totaling approximately £165,000. 

In addition, Mr Grey and the trustees would have been penalised 

further for their failure to submit UK tax returns in the relevant 

years where UK tax liabilities arise. The trustees have also failed  

to register the trust on the UK Trust Register by the 5 March  

2018 deadline. 

The difference in the timing of a disclosure is stark in pure financial 

terms: potentially as little as £240,000 before 30 September 2018 

as against a maximum of £670,000 if HMRC can establish Mr Grey’s 

conduct as deliberate and he comes forward or is caught after that 

date. In the latter case reputational damage and criminal charges 

are also very possible.
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Top tips for landlords

The law affecting residential landlords is constantly evolving and there is now an increasing 
amount of paperwork that you need to provide to your tenants. Whether you are an experienced 
investor or looking to enter the residential letting market for the first time, you need to be aware 
of the legal developments in this area. 

Check your tenant’s immigration status

Landlords must carry out checks to comply with the 
Government’s Right to Rent scheme for properties in England. 
Failure to comply can result in a fine of up to £3,000 per illegal 
occupier. Following the media coverage of the Windrush 
scandal, the Government issued new guidance for landlords 
regarding Commonwealth citizens and the Right to Rent: 
Guidance for landlords – right to rent checks on undocumented 
commonwealth citizens. 

Think green! 

Landlords will generally have to provide a valid Energy 
Performance Certificate (EPC) before the start of a tenancy. It is 
now unlawful to grant a new tenancy of a property with an EPC 
with a rating of below E (known as a sub-standard property), unless 
an exemption applies. From 1 April 2020, it will be unlawful to 
continue to let a sub-standard residential property.

You can register an exemption if you are unable to obtain ‘no cost’ 
funding (e.g. from a Green Deal provider) for any required energy 
improvements. However, the Government recently consulted  
on a proposal requiring landlords to spend their own money  
with a suggested cap of £2,500 per domestic property.  
The Government’s response to the consultation is awaited.

Get your paperwork in order 

The most common form of residential tenancy is an assured 
shorthold tenancy (AST). When granting an AST you must now 
give the following to your tenant at the outset:

•  a valid EPC;

•  a Gas Safety Certificate; and

•  a copy of the Government’s “How to rent” Booklet.

Failure to provide any of the above items will mean that the 
landlord cannot serve what is known as a ‘section 21 notice’ to 
recover possession of the property at the end of the fixed term. 

In a recent county court decision (Caridon Property Limited v 
Monty Shooltz), the judge held that the obligation to provide a 
Gas Safety Certificate to a new tenant prior to occupation was 
a once and for all obligation that could not be rectified later. This 
meant that the landlord could not use the section 21 accelerated 
proceedings route to recover possession. 

Protect deposits 

Be aware that if you take a deposit for an amount equivalent to 
rent of two months or more, your tenant will acquire an implied 
right to sublet without your permission. However, you can override 
this by including an express provision in your tenancy agreement. 
Any deposit taken must be protected in an authorised scheme 
and you must also provide certain information to the tenant. 
Failure to do this could result in a fine of up to three times the 
amount of the deposit. It can also prevent you from recovering 
possession of your property by serving a section 21 notice. 

Keep up to date 

This article highlights some of the issues but there are numerous 
other points to consider. Residential property can provide a 
consistent income stream but it pays to keep up to date with 
legal developments to ensure that you protect your rights and 
remedies as landlord. 

https://www.gov.uk/government/publications/undocumented-commonwealth-citizens-resident-in-the-uk/guidance-for-landlords-conducting-right-to-rent-checks-on-undocumented-commonwealth-citizens
https://www.gov.uk/government/publications/undocumented-commonwealth-citizens-resident-in-the-uk/guidance-for-landlords-conducting-right-to-rent-checks-on-undocumented-commonwealth-citizens
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Is a trustee under a duty to provide  
information to a beneficiary? 

Beneficiaries do not have a general right to demand information 
about a trust. However, beneficiaries have a right to seek 
disclosure and there are circumstances where it may be necessary 
or appropriate for the trustee to provide certain information, 
depending on the nature of the beneficiary’s interest in the trust 
and the type of information sought. For example, a beneficiary with 
a right to income is entitled to know at least about the existence of 
the trust and the nature of his or her interest in it. 

Trustees should consider a request for information and/or 
documentation from a beneficiary carefully, and think through the 
particular circumstances surrounding the request. As a starting 
point, trustees might want to consider the following:

1. What information has been requested?

  Trustees should ordinarily disclose key trust documents, such 
as the trust deed, particularly to life tenants. Similarly, trustees 
should usually provide a copy of the trust’s accounts, if these are 
requested by a beneficiary. 

  The case is less clear cut with other documents, including those 
which set out the reasons behind the trustees’ decisions or legal 
advice provided to the trustees. It is an established principle 
that trustees are normally entitled to refuse to disclose details 
of their decisions, which are confidential. However, there may 
be circumstances where it is appropriate to make disclosure, in 
the interests of all the beneficiaries. If the person (or persons) 
who created a trust provided a letter of wishes setting out how 
they would like the trust assets to be dealt with, it might be 
appropriate to disclose this to avoid a dispute, even when the 
settlor of the trust requested the letter remain confidential. 

Beneficiaries’ rights to information

From time to time beneficiaries of trusts will request information and/or documentation about 
the trust from its trustees. It is important that the trustees consider carefully how to respond.
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2. Why has the information been requested? 

  The trustees should ask the beneficiary why they are requesting 
the information, since the beneficiary’s motive is likely to impact 
how the trustees choose to respond. 

  If the beneficiary has a particular question relating to their 
interest, it may be reasonable (and pragmatic) for the trustees 
to answer this question and provide supporting documents, if 
appropriate. Alternatively, if a beneficiary requests information 
about the trust in order to attack it, or the trustees themselves, 
the trustees should take a more cautious approach. 

  A beneficiary may also ask for information about a trust when 
they are getting divorced, since any trust interests should be 
disclosed to the court. Trustees should consider a request of 
this kind in detail, bearing in mind that the beneficiary is not 
automatically entitled to information. 

3.  Will providing this information impact  
the other beneficiaries?

  The trustees should proceed with caution if another beneficiary 
might be affected if information is disclosed. For example, 
providing information to one beneficiary might breach the 
confidentiality of another beneficiary, unless it is redacted from 
documentation by the trustees. 

  Trustees are also bound by a duty to act in the best interests of 
all of the beneficiaries. Therefore, if disclosing the information 
would not be in the interest of the beneficiaries as a whole, the 
trustees may decide not to disclose. For example, if a beneficiary 
wished to argue that the trust was invalid, it would not be in the 
interests of the other beneficiaries to disclose. 

In some cases, the trustees may decide they have a good reason 
not to disclose information. They should record the reasons behind 
this decision carefully, for example it may be commercially sensitive.

Don’t be too hasty 

Trustees should not be too hasty in turning down a request for 
information without giving it proper consideration and, where 
appropriate, taking advice. Beneficiaries are entitled to apply to 
court for disclosure under the court’s inherent jurisdiction to 
supervise and intervene in the administration of trusts. If the 
court considers the trustees were wrong to refuse disclosure, 
the trustees may be ordered to pay the costs of the application 
personally (i.e. not from trust assets). 

Trustees should also be aware that beneficiaries are entitled 
to make a subject access request under section 7 of the Data 
Protection Act 1998 to trustees (or their legal advisers) for personal 
data which they hold about them. Whilst there is certain data which 
trustees are not obliged to disclose under section 7 of the Act (for 
example, information protected by legal professional privilege), 
the Court of Appeal has recently held that section 7 overrides 
the confidential nature of trust documents, including letters of 
wishes and documents evidencing trustees’ decisions. There is no 
obligation on trustees under section 7 to disclose the documents 
themselves, but the trustees would be obliged to disclose any 
personal data contained in them belonging to the beneficiary, if 
faced with a subject access request.

As a result, beneficiaries’ requests for information can easily 
escalate beyond the information initially requested, if they are 
refused out of hand. When dealing with a request for information, 
trustees should therefore consider seeking professional guidance 
on how to proceed at an early stage. 
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Changes to the tax treatment of UK residential 
property held in offshore structures

It was common practice (and sensible planning) for non-UK 
domiciled individuals to hold UK residential property indirectly 
through a non-UK company. The property that would otherwise 
be subject to UK inheritance tax (IHT) (at a rate of 40%) was,  
for tax purposes, the shares in the non-UK company which,  
as a moveable asset of the non-domiciled shareholder,  
escaped UK IHT.

In the new context of UK residential property this scenario makes 
less and less sense. 

Since April 2017, HMRC has been able to “look through” the 
holding companies to the underlying residential property assets. 
UK IHT is now charged on the death of a shareholder (or even 
on the death of an individual who has made a loan to the non-
UK company which has been used to purchase or improve the 
property). Where shares are owned by a trust, the position is more 
complex and advice will be needed on the trust’s IHT position. 

IHT may also be payable if assets are given away during an 
individual’s lifetime. All such arrangements should be looked at 
carefully, but particular care should be taken if it is intended for the 
individual making the gift to continue to benefit from the property 
given away (i.e. to enjoy rent-free occupation or an entitlement to 
some or all of the rental proceeds). For non-UK domiciled persons, 
this would be relevant to gifts of UK based assets (or gifts of non-
UK company shares in circumstances where the company holds 
UK residential property). 

The pre-April 2017 buffer, though generous, did not come for free. 
Companies holding UK residential properties with a value of more 
than £500,000 which are not let on commercial terms have been 
subject to the Annual Tax on Enveloped Dwellings (ATED) since 1 
April 2013. This annual tax liability is determined by the value of the 
underlying property and ranges from £3,600 for properties with 
a value of £500,000 – £1 million to £226,950 for properties with a 
value of over £20 million.

Certain reliefs from ATED are available for companies carrying 
out genuine commercial activities such as letting to unconnected 
tenants. However, in the majority of cases, following the changes 
described above, the payment of ATED now represents a 
substantial annual expense with no tax (or other) benefit.  
This is amplified by the additional expense of filing ATED  
returns and valuing the property every five years.

The April 2017 changes have not altered the status quo in respect 
of other applicable UK taxes. 

For properties owned directly by non-UK residents, irrespective of 
their value, capital gains tax is charged at a rate of 28% on the post 
5 April 2015 element of any gain realised when properties are sold 
or transferred. However, for properties in the ATED regime, gains 
in the value of the property from April 2013 are liable to capital 
gains tax at a rate of 28%.

Exemption from capital gains tax could apply where a non-UK 
resident owns a UK residential property directly and occupies it  
for more than 90 days each UK tax year (although thought should 
be given to the occupier’s UK residence status if this option is to  
be pursued).

It is important that advice is taken when removing properties 
from their non-UK corporate wrappers. For example, if a property 
encumbered by a mortgage or other third party loan is transferred 
to a shareholder, Stamp Duty Land Tax could be chargeable on the 
value of the outstanding loan. Separately, if shares in the company 
are sold, a two year “tax tail” may apply whereby the value of the 
sold shares remains in the seller’s UK estate for inheritance tax 
purposes for 24 months following completion of the sale.

Any offshore structures owning UK residential property should be 
reviewed urgently if they have not been already.

Following legislative changes introduced in April 2017, offshore corporate structures are  
no longer the effective tax-buffer they formerly were for holding UK residential property.
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Does your trust need to be registered? 

What has changed?

Trustees now have an ongoing 
obligation (i) to keep up-to-
date written records of the 
beneficial owners of trusts; and 
importantly (ii) to register most 
trusts with HM Revenue & 
Customs (HMRC’s) new online 
‘Trust Registration Service’ 
(typically, those that trigger a 
UK tax liability in the relevant 
tax year). Trustees must also 
be able to confirm to third 
parties that they act as trustee 
when entering into a relevant 
transaction or business 
relationship.

What are the new 
requirements?

Broadly, personal details (such 
as names, dates of birth and 
national insurance numbers) of 
all beneficial owners (including 
trustees, beneficiaries and 
settlors, among others) are 
required for registration, in 
addition to asset values, tax 
residency information and 
general trust details. 

HMRC imposes similar 
(albeit more modest) 
requirements on personal 
representatives/executors who 
are administering ‘complex 
estates’. This may be relevant, 
typically, if the value of an 
estate being administered 
exceeds £2.5 million, the tax 
due for the administration 
exceeds £10,000, or if any of 
the estate assets sold during a 
tax year exceeds £500,000 (or 
£250,000, if the date of death 
was before 6 April 2016). 

What are the potential 
penalties for non-
compliance?

Any failure to comply with the 
new rules can lead to penalties. 
If you think that you may be 
affected by any of the above 
measures (e.g. as a trustee, an 
executor of a ‘complex estate’ 
or agent), you should seek 
further advice.
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Who to contact

If you are interested in more information about anything  
you have read in this newsletter, please contact your usual  
Charles Russell Speechlys contact, or alternatively:

Our UK offices

London 
5 Fleet Place 
London 
EC4M 7RD

T: +44 (0)20 7203 5000

Cheltenham 
Compass House 
Lypiatt Road 
Cheltenham 
Gloucestershire 
GL50 2QJ

T: +44 (0)1242 221122

Guildford 
One London Square 
Cross Lanes 
Guildford 
Surrey 
GU1 1UN

T: +44 (0)1483 252525

William Begley
Head of Tax, Trusts & Succession

T: +44 (0)20 7427 6540
william.begley@crsblaw.com

Ian Cooke
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