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This e-magazine went to press before
the Chancellor’s Budget on 27
October 2021. We apologise if any
content in this issue is outdated on
publication. We will bring you
in-depth analysis of any pertinent
issues arising from the Budget in the
next issue of this publication.

Welcome
HMRC yet to win a single
prosecution that's utilised
an account freezing order
HMRC has failed to prosecute any case
in which an account freezing order
(AFO) has been obtained since their
inception in 2017.
To date, HMRC has issued 381 account
freezing orders – resulting in over £56m
in assets being frozen, but with none
resulting in a prosecution.
HMRC has also returned over £18m in
frozen assets since the introduction of
AFOs in 2017.
Regulatory bodies including HMRC have
been able to apply for an order to
detain, and subsequently forfeit, listed
assets, property or money where
criminal activity is suspected, since
2017 when The Criminal Finances Act
2017 was introduced to tackle white
collar crime and money laundering.
An HMRC spokesperson said “AFOs can
be a meaningful alternative to
prosecution and the success of their use
cannot simply be measured by
prosecutions. There are ongoing cases
where they have been used which

demonstrate how we are disrupting the
flow of illicit finances.”
Account freezing orders can be used on
accounts holding £1,000 or more and
provide the investigator with up to a
possible two years to determine if the
funds are illegitimate.
Over the past 12 months, HMRC has
issued 151 account freezing orders
resulting in a record total of £26m in
assets being frozen.
HMRC said: “We take a blended
approach, using the full range of powers,
in targeting the proceeds of tax crimes,
or when assisting partners disrupt other
serious criminality. These orders are
highly impactful and HMRC has robust
internal assurance processes to ensure
they are used appropriately.”
“It’s the courts who decide whether to
grant an AFO and since they were
introduced, the courts have authorised
95% of our requests to freeze suspicious
amounts in bank accounts.”

Welcome to the latest issue of the
HMRC Enquiries, Investigation and
Powers e-magazine. We hope there’s
plenty of subject matter in this issue
to keep you informed, educated and,
dare we say it, entertained.
If there are areas of interest you’d
like us to cover in future issues, then
please email us at the address below.
Finally, a big thank-you to all our
writers for their sterling efforts –
their contributions are very much
appreciated.
The Armstrong Media team
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HMRC gets a pizza the action
Anton Lane looks at a case where ‘the Pizza Guy’ didn’t know that HMRC can obtain
information from merchant acquirers
Introduction

The Pizza Guy was caught because
HMRC has powers to collect data from
merchant acquirers. They have a lot of
other powers too, and in this case
HMRC wanted to send a strong
deterrent message to the wider public,
resulting in the pizza guy being
sentenced to two years’ imprisonment.
While we expect the wardens and other
inmates will be pleased at the canteen
improvements and revised eat-in menu,
the Pizza Guy could have easily
protected himself from prosecution.

Two years in prison

On 30 June 2021, the Crown
Prosecution Service (CPS) reported that
a takeaway owner (the ‘Pizza Guy’) was
imprisoned for two years for submitting
fraudulent tax returns and cheating the
Exchequer out of £83,443. By way of
quick calculation, I estimate that the
number of pizzas subject to fraud was
between 17,000 and 26,000,
depending on whether they were
stuffed crust or thin base.
The press release states that Mr Clark
(of Hedgela Road in East Rainton) “was
caught as HMRC do random checks and
his returns did not add up so they began
an investigation”, but that is not true!
The pizza guy was caught because
evidence was “obtained from Just Eat
and Merchant Acquirer, which shows
credit card sales, revealed he had
consistently under-declared his income”.
Section 228 of the Finance Act 2013
provided powers to collect data from
merchant acquirers: businesses that
process credit and debit card
transactions. The data is utilised by
HMRC to identify traders that are not
declaring or under declaring their
income.
The information powers apply to data
held by:
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• Electronic payment providers:
businesses that perform a similar
function to merchant acquirers by
handling monetary transactions; and

• If the name of the account holder
name is different to the seller, any
other available identifying
information.

• Business intermediaries: businesses
that allow customers to make orders,
purchases or reservations, relating to
goods, services or digital content.

• the country in which the seller is
resident on the basis of their address.

Information relating to internet traders
has also been flowing to HMRC
following a consultation document
published on 22 July 2015 and the
subsequent amendment to HMRC’s
information powers. HMRC want more
powers though and on 30 July 2021
they launched a consultation on the
implementation of the OECD Model
Reporting Rules requiring digital
platforms to report details of the income
of sellers on their platform to the tax
authority. The consultation closes on 22
October 2021.
The model rules require those platforms
to report information to tax authorities.
The authorities will then exchange that
information with other tax authorities. It
will also be used by the reporting tax
authority for its own compliance
purposes. Information will also be given
to the sellers to help them comply with
their tax obligations.
Each reporting platform operator must
provide the following information to
identify the seller and the jurisdiction
that they are linked to for reporting
purposes:
• details of the seller.
• details of the payments made to
them.
• Tax Identification Number.
• the ‘financial account identifier’
(account number and sort code,
IBAN).
• the name of the holder of the account
to which payments are made.
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• the number of services and total
consideration paid during each
quarter of the reportable period.
• the amount of any fees, commission
or taxes withheld or charged by the
platform operator during each quarter.
There are additional reporting
requirements where the seller provides
immoveable property rental services:
• the address of each property.
• the number of rentals.
• the number of days each property
listing was rented during the
reportable period.
• if available, the type of listing.
Information is handled by HMRC’s Risk
and Intelligence Service. RIS is
responsible for:
• Collating information.
• Identifying those operating in the
hidden economy.
• Receiving and exchanging information
with other Government Departments.
• Researching and identifying campaign
and taskforce targets.
So, the Pizza Guy’s merchant records
were obtained and connected with his
accounts and tax returns and anomalies
identified. An enquiry ensued and I
assume, the Pizza Guy did not hold his
hands up and confess to the tax fraud
hence the prosecution. If he had, he
would have been able to represent the
tax liabilities proactively and I suspect,
the loss to the exchequer would have
been less.
HMRC’s policy is to counter fraud
cost effectively through civil fraud

investigation procedures under Code
of Practice 9 (‘COP 9’) wherever
appropriate. Where COP9 is offered
the taxpayer accepts a deliberate act
and makes a full disclosure of tax
irregularities and protects themselves
from criminal prosecution. Criminal
investigation is reserved for cases
where HMRC desire sending a strong
deterrent message to the wider
public or where the conduct involved
is such that only a criminal sanction
is appropriate.
The Pizza Guy may have, when
approached by HMRC, maintained
silence on the tax fraud and this could
have led to the case escalating to a
criminal investigation. HMRC will
consider starting a criminal
investigation:
• in cases of organised criminal gangs,
systematic frauds and cases including
conspiracy.
• where an individual holds a position
of trust or responsibility (i.e. a
solicitor, accountant, tax adviser and
not the Pizza Guy).
• where materially false statements are
made or materially false documents

are provided (maybe the Pizza Guy).
• where, pursuing an avoidance
scheme, reliance is placed on a false
or altered document or material facts
are misrepresented.
• where deliberate concealment,
deception, conspiracy or corruption is
suspected (maybe the Pizza Guy).
• in cases involving the use of false or
forged documents (maybe the Pizza
Guy).
• in cases involving importation or
exportation breaching prohibitions
and restrictions.
• in cases involving money laundering
with particular focus on advisors,
accountants, solicitors and others
acting in a ‘professional’ capacity.
• where the perpetrator has committed
previous offences or there is a
repeated course of unlawful conduct
or previous civil action (the Pizza Guy
was only 34 so I suspect not – but
Senior District Crown Prosecutor
Maqsood Khan said that “Mr Clark
had two thriving pizza takeaway
businesses and yet consistently
understated the amount of money he
was making from them”.)
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• in cases involving theft, or the misuse
or unlawful destruction of HMRC
documents.
• where there is evidence of assault on,
threats to, or the impersonation of
HMRC officials.
• where there is a link to suspected
wider criminality involving offences
not under the administration of
HMRC.

Conclusion

On 25 June 2021, the Pizza Guy was
jailed for two years but it didn’t have
to be that way – he could have easily
protected himself from prosecution.
The problem any trader seeking to
hide a little money away is that HMRC
have extensive powers and methods
of finding undeclared profits from
trades. A further worry is that
imprisonment doesn’t make the tax
liability go away!
• Anton Lane is an industry recognised
specialist dealing with contentious tax
issues. Anton is also an established
author on tax risk and management.
Call 0333 207 4404 and go to info@
edge-tax.com
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A better alternative
just around the block?
Hugh Gunson and Guy Bud explain the experiences of startup Fashion on the Block after in inadvertently filed the
wrong form with HMRC – and it makes for sober reading
Everyone knows how it feels to discover
that they have made a really big mistake.
The stomach drops. How could this
have happened? Then, amid the
incomprehension and anguish, you
begin to think desperately about
whether it can be undone.
Rectification is available in a tax context,
where mistakes can be very big and
costly indeed, when something has been
done by the parties which did not
reflect their intention and/or have the
desired tax effect. It is a particularly
powerful remedy, as it can effectively
undo the mistake and the related tax
consequences with retrospective effect.
But it is also a closely guarded one. As
one of a number of equitable remedy, it
is the province of the High Court, where
even a straightforward and uncontested
application can seem beyond the means
of many taxpayers.
No wonder, then, that the prospect of
essentially gaining the same remedy in a
tax appeal before the First-Tier Tribunal
(“FTT”) seems particularly appealing.
There are indications in past judgments
which suggest that the FTT may have
jurisdiction to determine a taxpayer’s
tax position on the basis that the High
Court would have granted such an
equitable remedy (even though it is
accepted that the FTT cannot itself
actually grant the remedy). As a result,
there is much to interest in the recent
decision in Fashion on the Block Ltd v
HMRC [2021] UKFTT 306 (TC).

Background

The facts of the case were, it is fair to
say, pretty exasperating. Fashion on the
Block is a nascent start-up which runs
an app called ‘Little Black Door’. The
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idea is that users keep records of their
purchases of clothes and items and use
the app to trade or loan them to others
to avoid waste. In the hope of raising
money to commercialise this venture, its
founder sought to raise seed capital. In
order to make the shares attractive to
potential investors, the company sought
to make sure that these investors would
be able to benefit from the Seed
Enterprise Investment Scheme (‘SEIS’)
under Part 5A of the Income Tax Act
2007.
The company duly applied for SEIS
advanced authorisation from HMRC. It
was not long, however, before confusion
became apparent between SEIS and the
similarly named and related Enterprise
Investment Scheme (‘EIS’). HMRC
responded to the company’s application
by giving advance assurance for both
SEIS and EIS. The next step was for the
company to complete and send HMRC a
“compliance statement” once the
relevant shares had been issued.
Although it was always apparent that
the company was applying for SEIS, it
accidentally downloaded and submitted
Form EIS1 (the compliance statement
for EIS) rather than Form SEIS1 (the
compliance statement for SEIS). There
was, in fact, very little difference
between the two forms in practice. The
vast majority of the information
required for Form SEIS1 was included
(or could be inferred) from the
information included on Form EIS1. If
the right form had been completed and
submitted, there was also no dispute
that the company’s shares would have
been eligible for SEIS. As it had received
form EIS1, HMRC responded by issuing
form EIS2 authorising the company to
issue certificates to investors entitling
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them to claim EIS relief. The mistake
was realised almost immediately and the
key issue, therefore, was whether
anything could be done to remedy it.
HMRC refused to exercise its statutory
discretion in the taxpayer’s favour. It
insisted, in effect, that the two forms
were materially different and that it was
bound to conclude that SEIS was not
available because Fashion on the Block
was technically party to a prior EIS
investment due to the submission of
Form EIS1 and could no longer be a
‘qualifying company’ for SEIS. While this
seems like a very literal interpretation of
the rules, it does reflect HMRC’s general
approach to SEIS, EIS, and similar reliefs,
where a very strict approach is typically
applied to determining whether the
relevant conditions are satisfied.
This raised two issues for the FTT.

FTT by considering whether rectification
would be available on the facts.

Subsequent cases

As UT authority, Lobler was relied upon
heavily in Hymanson v HMRC [2018]
UKFTT 667 (TC) in the context of the
equitable remedy of rescission (setting
aside) on grounds of mistake. The case
concerned a builder who had forfeited
his fixed protection by inadvertently
continuing to make small payments into
a registered pension scheme. In his
appeal before the FTT, among other
things the taxpayer argued that the
offending payments could be set aside
on grounds of mistake and this fact
should be used to determine his tax
position. It was submitted in its
statement of case that “HMRC do not
consider that the FTT is an appropriate
forum for consideration of mistakebased arguments” and explicitly
suggested that Lobler had been wrongly
decided.

Could a pro forma document like Form
EIS1 actually be rectified in the way the
taxpayer urged and, more urgently, did
the FTT have any jurisdiction to
consider this anyway?

Lobler and ‘Incidental’
Rectification

As mentioned above, the default
position is that any remedy arising from
an equitable doctrine can only be
granted by the High Court. This is not an
entirely immutable rule, however.
Proudman J in the Upper Tribunal (‘UT’)
stated in Lobler v HMRC [2015] UKUT
152 (TCC) that “although the FTT did not
itself have powers to order rectification,
it could determine that if rectification
would be granted by a court who does
have jurisdiction to grant it, Mr Lobler’s
tax positions would follow as if such
rectification had been granted.”

Lobler was, of course, an exceptional
case in many ways. It concerned a
taxpayer who had, unwittingly, ticked the
wrong box when withdrawing funds from
a life assurance policy. By operation of
the part-surrender rules, he was left
facing a tax bill in excess of 700% in
what, the FTT openly conceded, was an
“outrageously unfair result”.
In order to reach the obviously desirable
conclusion, Proudman J pointed to the
fact that it was long-established that the
FTT could take into account the
availability of specific performance
without any suggestion that “the
appellant must go to court and actually
obtain the remedy of specific
performance”. After all, the maxim is
that equity regards as done that which
ought to be done. In essence, she
allowed Mr Lobler’s tax position to be
determined in a tax appeal before the
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The FTT, nonetheless, sided with the
taxpayer and determined that “Mr
Hymanson would be entitled to
rescission if he was to take his case to
the High Court and that his tax position
should therefore be determined as if the
remedy had been granted.” It is
understood that HMRC appealed but
the matter never reached the UT
because the High Court did, in fact,
order rescission on the basis of separate
claim by the taxpayer.
HMRC continue, however, to strongly
resist the idea that the FTT has any
jurisdiction to hear such arguments on
the applicability of equitable remedies.
Tribunal Judge McNall heard
submissions to this effect as part of the
procedural hearing in Wesley and others
v HMRC [2019] UKFTT 259 (TC) and
set out his reflections on the issue: “On
the face of it, the issue of jurisdiction
per se is a binary ‘bright line’ issue. It is
not a matter of discretion. I am
reminded that the Tribunal, and its
judiciary, are creatures of statute, and,
unlike the High Court, there is no
‘inherent’ jurisdiction. Hence, and as a
matter of positive law, this Tribunal
Continued on page 8
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Continued from page 7
cannot choose whether or not it has
jurisdiction – it either has jurisdiction to
decide a matter or it does not.
Jurisdiction cannot be conferred by
consent, or (for that matter) a
misunderstanding or a mistake (whether
unilateral or shared) as to the scope of
its jurisdiction. However, this to some
degree obscures the (perhaps different)
question as whether the Tribunal’s
jurisdiction (even though flowing from
statute) is protean—in the sense that it
can nonetheless develop and lend itself
to newly-emerging scenarios.”
This raises more abstract issues around
the nature of the FTT, also perhaps
relevant to its much disputed public law
jurisdiction, which have far-reaching
implications but are yet to be resolved
satisfactorily. HMRC, it would seem,
have taken a clear contrary position.

Fashioning a remedy

This brings us back to Fashion on the
Block. On hearing arguments from the
parties, neither of which was
represented by Counsel, the FTT
concluded that it was necessary to take
a ‘realistic’ view of the facts when
applying tax statutes under the rule in
Barclays Mercantile Business Finance
Ltd v Mawson [2004] UKHL 51 and,
effectively, applied a ‘reverse’ Ramsay
doctrine in the taxpayer’s favour. As a
result, it determined that the taxpayer
had not in any realistic sense become
party to a prior risk capital scheme
investment simply by completing Form
EIS1 and that SEIS, accordingly,
remained available.
The FTT did, however, proceed to
address the issue of rectification and
concluded ‘on the alternative basis’ that
it would indeed be available. In many
ways, it skated over the issue of
jurisdiction altogether with little more
than a nod to the principles ‘clearly
explained’ in Lobler. It concluded that it
would also be possible to rectify Form
EIS1 which provided ‘nearly all the
information required by the SEIS
legislation’ and that it was possible
easily to identify the omissions. In
reaching this conclusion, the FTT’s
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reasoning was rather curious and there
is some doubt whether it correctly
applied the test for rectification.
In particular, it gave little focus to what
the specific intentions of the taxpayer
had been at the time (as is required for
rectification), beyond a general intention
to fill out Form SEIS1. Indeed, it might
also be argued that the FTT skated a
little too quickly over some of the
practical considerations about the form
of rectification that was actually
required. These points would no doubt
be explored further on any appeal –
although it is unclear at the time of
writing whether the case will proceed
further.

Conclusion

As a basic point, this case is a reminder
that when faced with an unexpected tax
liability, taxpayers should always
consider whether some form of
equitable remedy might be available to
relieve or mitigate it. Rectification was
in point in Fashion on the Block, but in
recent years we have also seen an
increasing number of cases where
transactions leading to adverse tax
consequences have been set aside on
grounds of mistake.
On one view, it is encouraging to see
the FTT reaffirming that it has
jurisdiction to consider the availability of
rectification in spite of sustained
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pressure from HMRC. For now, it seems
that there is still life left in the Lobler
principle—in at least the most egregious
of cases. However, it is clear that HMRC
have not yet accepted the jurisdiction
position. When faced with an argument
on equitable remedies in the FTT, they
will likely seek to challenge both the
availability of the remedy itself and the
issue of jurisdiction. They may well also
seek to appeal any successful decision
to the UT and, potentially, even beyond.
It remains to be seen how a higher court
will approach the jurisdiction issue in a
case less extreme than Lobler. By
contrast, in our experience HMRC often
do not seek to oppose (or even
participate in) rectification or mistake
applications in the High Court which do
not arise from failed avoidance
schemes. This will create a dilemma for
many taxpayers considering their
options.
From a practical perspective, we
consider that many taxpayers will find it
safer and less costly to proceed directly
to the High Court rather than becoming
embroiled in appeals which may
conclude with the determination that
such an application is, in any case,
necessary. Contrary to assumptions, the
FTT will not always be the best option.
• Hugh Gunson (Partner) and Guy Bud
(Associate Barrister), Charles Russell
Speechlys LLP

Why CIS is not just for construction firms
David Williams-Richardson and Lee Knight explain the wider
implications of the construction industry scheme
While the construction
industry scheme (CIS) is
generally associated with
businesses whose primary
trade is construction, a
significant number of
non-construction
businesses in the UK have
to be registered and
operate the scheme each
year by virtue of their
spend on construction
operations. These
businesses are referred to
as ‘deemed contractors’.
New legislation from April 2021 has
changed the criteria that determines
when non-construction businesses need
to register and start operating the
scheme. Businesses will therefore need
to be aware of the changes and
introduce appropriate processes to
continually monitor levels of expenditure
on construction.

What are the new rules?

The new rules require a rolling
assessment of expenditure on
construction operations and a business
needs to register and start operating the
scheme as a deemed contractor if, in the
period of one year ending with that time,
expenditure on construction operations
exceeds £3m. For these purposes it is
understood that expenditure on
construction operations includes the
cost of building materials which form
part of the contract, but VAT should be
excluded.
Strictly, once a business reaches the £3m
threshold it is required to start operating
the CIS on its next payment to a
subcontractor for construction
operations. This can be challenging and
requires appropriate processes and
procedures to be set up to facilitate: the
registration itself; communication with
subcontractors; verifying the CIS
payment status of subcontractors;

making CIS deductions
and issuing payment and
deduction statements
where necessary; and,
preparing and submitting
a monthly return to
HMRC.
HMRC recognises that it
may take time to put all
these processes and
procedures in place so
can agree, at its
discretion, to issue a
notice in writing, granting
a period of grace after
the threshold is exceeded to enable the
deemed contractor to get ready to
operate CIS. This period of grace can
generally not exceed 90 days, although
the legislation does permit it to be
extended by HMRC at its discretion by
the issue of one or more further notices.

Deregistration

Deemed contractors are able to stop
operating the CIS when their expenditure
on construction operations falls below
£3m within the previous 12-months.
Alternatively, if a business that would
otherwise be a deemed contractor does
not expect to have any further
expenditure on construction operations,
it may elect for the requirement to
register as a deemed contractor to be
treated as no longer being met.

Exceptions to registration

Importantly businesses brought into the
CIS because they have reached the £3m
threshold on construction operations do
not need to apply the scheme if their
expenditure relates to property
exclusively used for the purposes of the
business itself or, if the business is a
company, that of other companies within
the same group or any company of which
50% or more of the shares are owned by
the company incurring the expenditure.
This exception will typically cover
expenditure on property such as new
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offices, warehouses and retail units used
by the business.
The exception does not provide a blanket
exemption, but instead applies to certain
payments. Importantly, for these
purposes, payments are not deemed to be
for expenditure on property used for the
purpose of the business if the property is
for sale or to let or is held as an
investment property.
It is therefore recommended that if a
business believes that the payments in
respect of property used for the business
exception applies, agreement should be
sought from HMRC by setting out the
relevant circumstances. Where agreement
is obtained, it is the responsibility of the
business to ensure that the conditions for
exception continue to be met.

Summary

The new CIS rules mean that any business
that incurs expenditure on construction is
required to put processes in place to
continually assess the level of its
cumulative spend on a rolling 12-month
basis.
Where the threshold is reached, the
business will need to contact HMRC and
either:
• arrange to register as a deemed
contractor;
• seek agreement that the exception for
construction expenditure on property
used for the business applies; or
• elect for the requirement to register as
a deemed contractor to be treated as
no longer being met if no further
expenditure on construction operations
is expected.
• David Williams-Richardson is a partner in
RSM’s employer solutions team in the
Gatwick office, specialising in all aspects
of employment tax compliance and
advice.
• RSM’s Lee Knight works with employers of
all sizes, operating in all sectors, ensuring
compliance and managing risk in respect
all employment tax, CIS and NIC related
issues.
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Reasonable excuse defence:
the current position
Les Howard explains the vagaries and subtleties of the
‘reasonable excuse’ argument
The single Tax Tribunal regime means
that ‘reasonable excuse’ arguments can
be inter-changeable between different
taxes. This is very helpful for advisers
helping their clients decide whether to
pursue an appeal on this issue.
The Upper Tier decision in Christine
Perrin provides a useful update of the
position and seeks to provide a
framework for future FTT and Upper Tier
decisions. Its methodical approach means
it has become a key decision for the
Tribunal. The First Tier decision is at
[2014] UKFTT 488; the Upper Tier is at
[2018] UKUT 0156. Unless otherwise
referenced, paragraph references are to
the Upper Tier decision.

Basic facts and ground of appeal

The Perrin saga began on 2 January 2011
when Mrs Perrin tried to submit her Tax
Return for 2009/10 online. She received
a submission receipt but not a
confirmatory email. After
correspondence, HMRC withdrew the
penalty for £2 in relation to the 2009/10
Tax Return.
Mrs Perrin’s 2010/11 Tax Return was
also late, and her 2011/12 Tax Return
was paid late. Penalties included fixed
and daily penalties, summarised in the
FTT decision, paras 1-8. The appeal
against daily penalties was delayed
pending the Donaldson Court of Appeal
decision ([2016] EWCA, Civ, 761).
The FTT decision is itself pretty detailed,
being one of the very first appeals in
relation to the then new late filing and
late payment penalty regime.
As an aside, the FTT criticised HMRC
that their bundle was deficient. It used
Mrs Perrin’s own file of correspondence
to supplement HMRC’s deficient
paperwork!
Mrs Perrin argued that, since she had an
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honestly held belief that the tax returns
had been submitted, a reasonable excuse
was established. This issue was
addressed by the FTT and I will return to
it.
HMRC included in their submission that
a reasonable excuse is ‘an unexpected or
unusual event that is either
unforeseeable or beyond a person’s
control.’ This phrase is rarely seen now. It
is wording found in the dissenting
judgment in the Steptoe case, an early
reasonable excuse decision ([1992] STC
757). It was disingenuous of HMRC to
use that quote. (See paras 101-110 of
the FTT decision, and para 83 of the
Upper Tier decision.)

The reasonably held view defence
– its history

The Upper Tier reverted to the VAT
Tribunal case of The Clean Car Co
([1991] VATTR 234). This provided an
objective test in relation to a reasonable
excuse appeal: “In my judgment it is an
objective test in this sense. One must ask
oneself: was what the taxpayer did a
reasonable thing for a responsible trader
conscious of and intending to comply
with his obligations regarding tax, but
having the experience and other relevant

attributes of the taxpayer and placed in
the situation that the taxpayer found
himself in at the relevant time, a
reasonable thing to do? Put in another
way which does not I think alter the
sense of the question: was what the
taxpayer did not an unreasonable thing
for a trader of the sort I have envisaged,
in the position the taxpayer found
himself, to do?”
In Coales ([2012]UKFTT 477), the FTT
commented that the word ‘reasonable’
imported an objective test, and that ‘the
taxpayer’ recognised that the objective
test applied to the particular taxpayer in
receipt of a penalty or surcharge.
So, can a belief which is reasonably held
constitute a reasonable excuse? This
question was addressed by the FTT in
Chichester ([2012] UKFTT 397) and Gray
Publishing Ltd ([2014] UKFTT 113).
Those cases referred back to a Court of
Appeal decision in relation to an offence
under the Identity Cards Act 2006 (R v
Umah [2011] EWCA Crim 1837). The
Upper Tier took a quite nuanced view of
the CA decision. A reasonable, or
genuine, belief could be ‘an element in’
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the person contending that there was a
reasonable excuse (para 60).
The CA indicated that it would expect
the appellant to offer more evidence of
other circumstances. Put another way, a
reasonable belief is not generally
sufficient to constitute a reasonable
excuse by itself. That seems to have been
the conclusion of the VAT Tribunal in The
Clean Car Co; see para 52.

What an appeal to the Upper Tier
is not

An appeal from the FTT to the Upper
Tier is based on the Tribunals, Courts and
Enforcement Act 2007. An appeal can
only be made on a point of law. This
point was made strongly by the Court of
Appeal: “I cannot emphasise too strongly
that the issue on an appeal from the
Tribunal is not whether the appellate
body agrees with its conclusions. It is
this: as a matter of law, was the Tribunal
entitled to reach its conclusions? It is a
misconception of the very nature an
appeal on a point of law to treat it, as too
many appellants tend to do, as just
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another hearing of the self-same issue
that was decided by the Tribunal.”
(HMRC v Procter & Gamble ([2009]
EWCA Civ 407)). Although the Court
suggested that taxpayers often fall into
this error, I have observed that HMRC do
the same!
The mistake is to think that, having lost
at the First Tier, another Tribunal or
Court will take a different view. It is not a
matter of shouting louder in a Higher
Court to get your own way!

Another element

This is an important principle, which
advisers will do well to highlight with
clients at an early stage.
Before the Tribunal or Court answers the
reasonable excuse question, it has to be
established whether the events which
triggered the penalty have actually
happened. This burden lies with HMRC.
So, for example, has the Tax Return been
submitted after the due date? Was the
VAT Return paid late? It is open to the
taxpayer to challenge any statement
made by HMRC, including any Witness
Statement provided by a HMRC Officer.
Do not simply assume that HMRC’s
statements are correct.
If HMRC cannot establish this or the
taxpayer successfully challenges it, the
penalty will be cancelled. There will be no
need to go on to the reasonable excuse
question.

A template

The Upper Tier, in its final comments
(para 81), produced a template for the
FTT in future reasonable excuse appeals.
Advisers should keep this template to
hand, so that any approach to HMRC for
review or appeal is soundly prepared.
(1) First, establish what facts the
taxpayer asserts give rise to a reasonable
excuse (this may include the belief, acts
or omissions of the taxpayer or any other
person, the taxpayer’s own experience or
relevant attributes, the situation of the
taxpayer at any relevant time and any
other relevant external facts).
(2) Second, decide which of those facts
are proven.
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(3) Third, decide whether, viewed
objectively, those proven facts do indeed
amount to an objectively reasonable
excuse for the default and the time when
that objectively reasonable excuse
ceased. In doing so, it should take into
account the experience and other
relevant attributes of the taxpayer and
the situation in which the taxpayer found
himself at the relevant time or times. It
might assist the FTT, in this context, to
ask itself the question “was what the
taxpayer did (or omitted to do or
believed) objectively reasonable for this
taxpayer in those circumstances?”
(4) Fourth, having decided when any
reasonable excuse ceased, decide
whether the taxpayer remedied the
failure without unreasonable delay after
that time (unless, exceptionally, the
failure was remedied before the
reasonable excuse ceased). In doing so,
the FTT should again decide the matter
objectively, but taking into account the
experience and other relevant attributes
of the taxpayer and the situation in
which the taxpayer found himself at the
relevant time or times.
The template considers the relevant
facts, and which can be proven. It is not
enough for the taxpayer to state
something; evidence will have to be
provided. Do consider what evidence
needs to be obtained, including witness
evidence. The Upper Tier suggested this
summary question for the FTT to ask;
“was what the taxpayer did (or omitted
to do, or believed) objectively reasonable
for this taxpayer in those circumstances?”
When the taxpayer’s failure to comply
lasted any period of time, the FTT has to
consider whether any reasonable excuse
lasted throughout that period. And, when
the reasonable excuse has ceased, the
FTT has to determine whether the
taxpayer remedied the failure without
reasonable delay.
This is the link to the Upper Tier decision:
https://tinyurl.com/2mfkvpku
• Les Howard is a partner in vatadvice.org,
a specialist VAT practice based in
Cambridgeshire
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IR35 explained
– or maybe not…
Self-confessed ‘IR35 addict’ Dave Chaplin takes a tongue-incheek look at the bizarre world he’s inhabited for the past 20
years
Do you know the subtle differences
between the driver of a cement mixer,
an exotic dancer, a housekeeper, a
plumber, a car washer, Catholic school
boarders, a hotel waiter, a football
referee, Polish nationals or indeed a
caravan park in South Wales? No, well
unfortunately I do. Let me try and
explain my world – IR35.

It all started 20 years ago

Just over 20 years ago the then Labour
Government dreamt up the idea that
everyone should be assessing their
relationships with their clients, to
establish if really they are only
‘employed for tax purposes’ – which
means tax should be paid like an
employee, but without actually being an
employee. Makes perfect sense, right?
This came in under the banner of ‘IR35’
in April 2000, where contractors
running limited companies had to ask
themselves the status question, the
result of which could see them losing
25% of their income, and they
unsurprisingly concluded it didn’t apply
to them. Who could have guessed?

Time to double up on crazy

HMRC tried to enforce this through the
courts and found they could only win
less than half of cases, and for a long
period gave up even trying. Then, in
2016, HMRC thought it would be a
good idea to get businesses to ask the
status question instead and renamed
the now-toxic brand of IR35 as ‘Offpayroll Working’. It was introduced in
April 2017, all under the waving banner
of “tax fairness”.
This time it was the Conservative Party,
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tasked by the Treasury, to introduce
more madness – whereby they had to
convince everyone it was a good idea to
oil the wheels of industry by making
firms try to solve the equivalent of the
Rubik's Cube blindfolded every time
they wanted to hire someone urgently.
What could go wrong? So they gave
60,000 businesses, hiring over half-amillion contractors, the perilous task of
conducting status determinations.
But this status stuff is easy, right? One
just has to examine the relationship
between the worker and the firm they
work for and determine if it’s one of
‘disguised employment’ or not. Piece of
cake – let me explain how you munch
your way through it.

Let’s start mixing the status
ingredients

Firstly, familiarise yourself with about
50 years of case law on the subject, and
start by learning about a cement mixer
driver from 1968 (Ready Mix Concrete).
This case will tell you three areas that
need to be examined to work out if
someone is really an employee – but
only for tax. Luckily for us, having
gathered all the facts, we had a judge
tell us (Hall v Lorimer 1994) that it
would be useful to look at all of them.
He explained that some facts in some
instances are useful, but not in others,
but maybe, but not so much, but either
way, it should all be looked at. Can you
feel the mist clearing yet?
Thanks to the ruling on the cement
mixer driver, one thing we do know for
sure is that an employee must be a
single person – ground-breaking, eh?
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Because if more than one person can
show up to do the work, then it’s not
just one person, although this isn’t now
always the case. Trouble had brewed on
the “is it personal service?” matter for
almost 50 years, due to charging “armies
of lawyers” (Kalwak 2007) writing words
in contracts akin to “anyone can do this”
– which managed to circumvent the “is
this a single person” problem.
But then a car washer sponged over
those rules (Autoclenz 2011) and, in the
process, kickstarted a contractual
interpretation revolution – where we
started to question whether what
everyone wrote down was really what
everyone meant, especially if one party
held more bargaining power than the
other – do they ever not?
Some caravan owners helped us on our
journey a little (Arnold v Britton 2015)
when we then learnt that actually what
we wrote down, however imprudent to
one party, might just be tough on the

The dancer conundrum was related to
the second test we should consider,
called mutuality of obligation, which was
served up into the mix thanks to some
temporary waiters in 1983 (O’Kelly v
Trusthouse Forte). This is the idea that
promises are made between the masters
and their servants, and many agree that
this involves some sort of guarantee
where there is an ongoing promise to
offer and do work or get paid regardless
– you know, like what happens when
you hire an actual employee.

other. A couple of years later an
insurance broker (Wood v Capita 2017)
helped us work out that where there
was ambiguity in the things we thought
we had written down, that we could
resolve this with the novel idea of
looking at the facts, and what actually
happened.
This approach, where we could semiignore the written words, and consider
the reliable pipeline of facts, was then
burst open by a plumber (Pimlico
Plumbers 2018), whose case finally
provided some much-needed clarity on
whether more than one person was
really just actually one person. Head
hurting yet?
Because you see, if the person tries to
swap themselves out for someone else,
it may not count, if they were unable to
do the work, rather than unwilling to –
well, of course, that’s obvious, right?
And assuming they could swap out if
they were unable to do the work, it still

might be an employment issue if the
firm they are helping makes too many
kinds of checks before letting them do
the work.
And if they can turn them away, for
whatever reason, then sorry, game over.
It could be perceived as employment,
even though they could turn them away,
but never actually do, because the right
to do so is more important than what
actually happens (Kalwak again). Phew
– just the clarity we needed as we dance
our way around these rules towards the
altar of contractual (un)certainty.

Bring on the dancer

One such dancer, of the exotic kind
(Quashie 2021), emerged from the
darkness of gentlemen’s club
Stringfellows to come to the rescue and
cast some light – she finally helped us all
understand that if someone didn’t pay
someone else, then they weren’t in a
relationship – of the contractual kind, of
course.
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But the one party who has disagreed for
years on this is HMRC, who publicly
claimed from their well-dug trench that
it just meant the master paid the servant
if they worked – which is normally called
consideration in legal terms, not
mutuality of obligation. I say publicly,
because behind closed doors HMRC
appears to roll the dice on this one.
Variations I’ve seen range from the
‘policy view’ that it’s just consideration,
which often appears in IR35 Opinion
letters, which then differs from
arguments made in tribunal Statements
of Case, which then differs to ones in
their skeleton arguments. And
sometimes all these variations appear
within the same case – I kid you not.

Red faces and red cards

Many of us, not necessarily football
fans, took a four-year interest in the
referees of the game, who had been
trying to blow the whistle arguing this
topic. It finally reached the Court of
Appeal this year, where we hoped to
finally get clarity. HMRC threw a ‘1’ and
went with their dodgy consideration
argument, which was ironic considering
that while waiting for the decision they
also sent our defence team a skeleton
argument having thrown a ‘2’. HMRC
lost the legal argument at the Court of
Appeal, where the judges didn’t give a
final decision on the case, but they did
tell us that the correct test was to look
at “sufficient” mutuality of obligation
– without telling us what that was,
except giving us pointers to there being
something called the “right kind”. Thanks
for that.
Continued on page 14
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Continued from page 13
And now, using some of those firm
foundations – sigh – we can move onto
the next test and start to look at
whether the relationship contains
enough control to make the single
person a servant of their master.
Because if they aren’t, then they might
not be a pretend employee.

Who’s in charge here?

Controlling someone splits into four
elements: how, what, where and when
– why? I don’t know personally, you’ll
have to ask the cement mixer guy. And
we need to think about different factors
and how strongly they might point
towards or away from employment.
Let’s start with ‘how’, which is easy. We
learnt in 2021 from a very unpleasant
case (Various Claimants v Catholic
ChildWelfare Society and others) that if
the worker is a professional, one can
turn a blind eye to the ‘how’ aspect
when dealing with ‘skilled people’ who
are left to do as they please. I suggest
you take this as gospel because after
reading the case, you can’t unread it.
As for the other factors, we have a
useful tip based on a housekeeper visit
to the tribunals (White v Troutbeck
2013) where we learnt that establishing
whether someone could control
someone, even if they actually didn’t,
but could if they wanted, was what we
needed to focus on. Facts apparently
aren’t relevant here.

Imagine all the contracts

Now, if you are thinking this is all
sounding far too easy, it’s time to
introduce you to the wisdom that was
introduced when an IT contractor took
on the revenue in 2004 (Usetech v
Young). What the programmer inspired
the judge to conclude was that we
should only open one eye to all the
existing paperwork and use the other
one to look at anything else that comes
to hand. Then close both eyes and form
an imaginary contract in our minds, and
then apply the law to that. Stop laughing
– the concept of the ‘hypothetical
contract’ is accepted law. I mean it, stop
chuckling, it’s not funny.
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One final artistic step

So, to recap all of the above, this is the
process: words written down should
mean what they say, and should not be
interfered with really, and may just be
tough on one person, except in
instances where there is an imbalance of
power, or some ambiguity, in which case
maybe we should look at the facts,
which might override the words.
And when we look at the facts, we need
to consider things that may or may not
have happened but could have
happened, and we need to see if
enough of it has or could have
happened. Once we’ve done that, we
close our eyes and dream about what an
agreement might look like, and then
apply some of those rules again, but not
all of them.
There is a final step – having formed in
our minds what might be in a new
contract, we then have to get our
brushes out and now paint a picture of
the contract on some canvas, and stand
back from it, and work out if the picture
means the person is an employee. For
we are all artists now.

Assured mutual self destruction

Much of these cases took place in the
employment tribunals, and I’m a firm
believer that false self-employment and
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denying people their rights should be
eradicated. But the arguments
developed in these cases are
undermining the very fabric of the
market economy, freedom and certainty
of contract. This uncertainty is being
leveraged by HMRC to collect more tax
– but it’s driving companies and people
offshore into friendlier more certain
jurisdictions, leaving less money in the
UK to hire the very workers that should
normally get rights.

Rock and roll

Hopefully, this explanation written
purposefully against the backdrop of
absurdity (did you get that one Uber
fans?) of IR35 explains why I led a
campaign for four years to try and stop
this nonsense. But alas, that battle was
lost, and we are where we are. Ironically,
for me, it’s party time in the IR35 world
with firms seeking help with this stuff,
and I’m referred to as “Mr IR35”.
So, the sun is now shining on me – rock
and roll! But if you do meet me at a
party, I’ll be the one rocking in the
corner. Sweet IR35 dreams everyone.
• Dave Chaplin is CEO of IR35
compliance solution IR35
Shield and author of IR35 &
Off-Payroll Explained

Tomorrow’s World –
a brighter future for
accountants?
Join LSBU Business School and PQ magazine
as we host our annual conference on
Wednesday 24 November 2021.
Following on from the theme of our last
conference, we’ll be looking forward and
exploring what the future looks like for
accounting professionals with another
boldly titled event covering a broad range
of timely & relevant topics: Tomorrow’s World
– a brighter future for accountants?
We’ll also be celebrating the conference being in
it’s 5th year and we’ll be joined by a host of special
guest experts including...
• Professor Christine Helliar
• LSBU’s very own Joe Adomako
• GAAPweb’s Andrew Robertson
• Associate Professor Gavin Brown
• Richard Simms of FA Simms
• AAT President David Frederick
... with many more to be confirmed!
During the conference, we’ll explore...
• The rise and rise of FinTech
• Report on COP26 and its implications for accountants
• Explore the current state of the jobs market for PQ and NQ accountants
• Take a look at IFRSs and the impact of COVID-19
Due to the success of our last event, the conference will be delivered virtually and
we hope you’ll join us from wherever you are in the world as we continue to shine
a spotlight on the profession & the impact we have. We’ll update this page in the
coming months as more speakers and sessions are confirmed so do stay tuned!
Register here: https://lsbu-pq-brighter-future-for-accountants.eventbrite.co.uk
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Opportunities knock
Danielle Ford and Riocard Hoye explain HMRC’s recently
announced settlement opportunity relating to the Eclipse
film schemes

On 6 September 2021, HMRC
announced a settlement opportunity for
‘individual’ members of all Eclipse LLPs
(Eclipse). Those under criminal
investigation by HMRC are excluded
from the settlement opportunity. HMRC
will contact those members with an offer,
which will be valid for six months from
issuance; the deadline will vary for each
member.

The background

The settlement opportunity will be
available for those who took part in the
Eclipse film partnerships, excluding
individuals who are under criminal
investigation by HMRC, in a move that
may bring in over £2 billion to the
Exchequer. The Eclipse film partnerships
were a tax structure developed and
marketed by Ingenious involving the ‘sale
and leaseback’ of rights to films. Rights to
films were purchased by the
partnerships, funded by loans, and the
rights were then leased to production
companies.
Payments from production companies to
fund the loans and interest were
allocated to individual partnership
members. These payments were never
received by the individual partners
leading to dry income/dry tax (where tax
is paid on income or gains the individual
has not actually received, known in
colloquial terms as ‘dry income’).
The partnership made losses in respect
of the interest payments of the loans and
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the individual partners claimed relief
against other income on their tax returns.
HMRC contended the relief was not due
as the partners had not actually incurred
losses, and pursued this in the courts.

The decision

After years of litigation, the Courts found
that this relief is not due. Furthermore,
the Court’s reasoning allowed HMRC to
argue that the dry income was assessable
on the individual members.
Crucially, HMRC have stated in a press
release on their website they “will not
pursue individuals for tax on income
treated as paying back borrowings,
including for periods after individuals had
exited the LLPs”. This will come as a great
relief to Eclipse members.

How to participate in the
settlement opportunity

HMRC will be writing to those affected
with details of how to apply for
settlement. We expect this to commence
this month and individuals will have six
months from the date of the letter in
which to accept the offer. The settlement
will consist of paying the tax due and late
payment interest, and in return, HMRC
will confirm their acceptance to a full and
final settlement and waive any rights to
further action.
For those who are unable to settle in full,
HMRC will agree a Time to Pay
arrangement based on the individual’s
circumstances.
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This is only one of many settlement
opportunities currently being offered by
HMRC across a range of tax structures
which HMRC perceived to be tax
avoidance schemes.

Other settlement opportunities

HMRC have enjoyed considerable success
in the Courts on a range of tax structures,
which in turn has led to a number of
settlement opportunities being available.
A word of caution: one must not assume
that the terms of a settlement opportunity
are consistent with a court decision. This
is perhaps the main reason why you
should take advice before considering a
settlement opportunity.
Settlement opportunities offer
individuals an ‘out’ – a chance to enter
into a mutual settlement with HMRC in
order to provide finality. Normally this is
in exchange for payment of tax due plus
late payment interest. However, in some
cases HMRC may seek criminal
prosecutions of promoters – those who
set up and marketed particular avoidance
schemes. In these cases, we can expect
HMRC to be more aggressive in the
settlement terms offered. This may come
in the form of penalties, in addition to
tax and interest.
Recent settlement opportunities offered
by HMRC include:
• A number of different sale and
leaseback film schemes.
• Disguised remuneration (for those paid
by way of loan).
• Business Premises Renovation
Allowance.
• Danielle Ford is Head of Tax Disputes and
Resolutions at Haysmacintyre LLP.
Contact her at dford@haysmacintyre.
com.
• Riocard Hoye is Senior Manager at
Haysmacintyre LLP. Contact rhoye@
haysmacintyre.com.
If you are, or have been, a member of what
HMRC perceive to be an avoidance
scheme and have received a settlement
offer, please contact Danielle and the
team to discuss your options.

We’re helping businesses survive
beyond 2021
There’s no doubt that companies across the UK are now presented with a unique set
of circumstances. Whether they were struggling or thriving before COVID-19, you can
absolutely guarantee that the virus will be the catalyst for many businesses making
necessary changes to ensure their future.
To thrive in the new landscape will require a fresh look at working practices, the use of technology, the
adoption of multiple other innovations and potentially radical restructuring. But being willing to adapt will be
the saving of many companies.
Getting a client to the position where they can make these vital decisions about their business means getting
down to brass tacks and deconstructing a company piece by piece.

Sounds brutal
By sorting out the good from the bad (and sometimes ugly) we’ve enabled thousands of SMEs to adapt their
business plans and evolve to be agile and equipped for success.
Some have gone through a more formal process like Administration, CVA or Pre-Pack to realise their potential.
This is no bad thing. By securing clients the breathing space to sort through their challenges, they are able to
come back to be more efficient.

Who wins, who loses?
In the business of saving businesses, it’s very often the creditors that have to accept the biggest losses. But
these losses were inevitable in all scenarios. Employment, however, is often kept alive, keeping local economies
ticking over in a time of crisis and retaining talent ready for the recovery on the other side of COVID-19. So isn’t
it better that we minimise the debt and give a business a clean start? For us, the answer is a resounding ‘Yes’.
Of course, no matter how many solutions we look at with a client, liquidation is sometimes the only possible
outcome. And it’s one that no business owner relishes facing. We aim to go through the process as quickly and
cost-effectively as possible, to remove as much of the stress as we can.

It’s about choice
When we’re assessing the options for a business, we work through all the possible scenarios with our client
to identify which most suits their business and personal goals. They make the final decision. It’s our role to
support them through the process.
Get in touch with us on 01455 555444 to speak to one of our Business Rescue and Licensed Insolvency
Practitioners about our services or email us at enquiries@fasimms.com
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Taking the credit

Mark McLaughlin looks at the timing of receipts to directors’
loan accounts for the purposes of establishing the potential
liability to tax and NI contributions
An HMRC enquiry into the tax affairs of
a family or owner-managed company will
often involve some scrutiny of directors’
loan accounts (DLAs). HMRC recognises
that DLAs are a potentially lucrative
source of additional revenue under the
‘loans to participators’ provisions (CTA
2010, Pt 10, Chs 3-3B) and possibly as a
benefit-in-kind on the director if a loan
account is (or has been) overdrawn
(ITEPA 2003, s 175).
HMRC will commonly ask for a detailed
analysis of the DLA, showing the dates of
debits and credits. Aside from the
additional tax liabilities mentioned
above, a DLA analysis may reveal (for
example) failure to notify liability to a
charge under CTA 210, s 455, ‘bed and
breakfasting’ transactions, or failure by
the company to apply PAYE at the
correct time to bonuses credited to the
DLA.
HMRC may issue an information notice if
the DLA is not fully itemised and in
chronological order and impose penalties
for non-compliance. For example, in
Matharu Delivery Service Ltd v Revenue
and Customs [2019] UKFTT 553 (TC))
the First-tier Tribunal (FTT) considered
that where HMRC enquire into the tax
affairs of a sole shareholder and their
company, information about the nature,
size and timing of payments between the
company and the individual were
‘reasonably required’ by HMRC.

DLA credits

Establishing the proper timing of credits

to the DLA is an important exercise from
a tax perspective. The most common
types of DLA credits are earnings and
dividends to the director shareholders.

Earnings

The relevant tax legislation determines
that cash earnings are treated as having
been received at the earliest of the
following (ITEPA 2003, s 18(1)):
1. When payment is made of (or on
account of) the earnings;
2. When the person becomes entitled to
payment of (or on account of) the
earnings;
3. If the employee is a director at any
time in the tax year and the earnings
are from employment with the
company, the earliest of:
a. When sums on account of the
earnings are credited in the
company’s accounts or records
(regardless of whether there is any
restriction on the right of
withdrawal);
b. If the earnings for a period are
determined by the end of that
period, when the period ends;
c. If the earnings for a period are not
determined until after the period
has ended, when the amount is
determined.
There are different, but broadly similar,
rules to determine when a payment of (or
on account of) income is treated as made
for PAYE purposes (ITEPA 2003, s
686(1)). For National Insurance

contributions (NICs) purposes, there is
also a charge on the earnings of an
employed earner, and special rules for
directors who are paid annually (SI
2001/1004, reg 8).
HMRC acknowledges (following Garforth
v Newsmith Stainless Ltd, Ch D 1978, 52
TC 522) that crediting an account in the
employer’s books represents ‘payment’
for these purposes. However, HMRC’s
guidance (in the Employment Income
manual, at EIM42320) lists the following
examples of entries in accounts or
records that are not yet earnings and
therefore are not ‘caught’ for tax
purposes: (i) Draft entries in accounts
and records (e.g. subject to formal
agreement); (ii) Contingent earnings (i.e.
which are subject to a condition being
met in the future); and (iii) Provisions for
future earnings that may be payable in
the future but have not yet been agreed.

Dividends

The overdrawn loan account of a director
shareholder may be cleared or reduced
by crediting a dividend from the
company to the loan account. However,
care is needed to ensure that the
company law requirements are satisfied.
For example, the dividend should be
properly voted, paid and formally
documented by minutes, dividend
vouchers, etc. It is also important to
appreciate when a dividend is treated as
paid. For tax purposes, dividends are
treated as paid on the date when they
become due and payable, subject to any
provision to the contrary (CTA 2010, s
1168). HMRC's Company Taxation
manual includes guidance on company
law aspects of dividends (see
CTM20095):
“Companies’ Articles often provide that:
• final dividends may be declared by the
company in general meeting, and

Disclaimer: The information contained in this publication is for general guidance only. You should neither act, nor refrain from acting, on the basis of
any such information. Professional advice should be taken based on particular circumstances, as the application of laws and regulations will vary.
Please be aware that laws and regulations are also subject to frequent change. While every effort has been made to ensure that the information
contained in this publication is correct, neither the author nor his firm shall be liable in damages (including, without limitation, damages for loss of
business or loss of profits) arising in contract, tort or otherwise from any information contained in it, or from any action or decision taken as a result
of using any such information.
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any appropriation, the right of
appropriation devolves on the creditor
(The Mecca [1897] AC 286).
• Running accounts: Where the debtor
has a ‘running account’ with the
creditor (e.g. a bank account), a
payment is allocated to the earliest
debt (Clayton’s case [1816] 1 Mer
572).
The AJM Mansell Ltd case concerned
monthly PAYE and NICs. The tribunal
found that each month’s liability was a
separate debt, so there was no ‘running
account’. This meant that the rule in The
Mecca applied, so the employer could
allocate its PAYE and NICs payments in
any way it chose, provided it did so
before the money changed hands.
• interim dividends may be paid by
directors from time to time.
The significance of this in present
context is that a final dividend which has
been properly declared and which does
not specify a date for payment creates an
immediately enforceable debt. If a final
dividend is declared under the terms of a
resolution that states that it is payable on
a future date…then the debt is
enforceable, and the dividend is due and
payable, only on that later date. An
interim dividend, on the other hand, may
be varied or rescinded at any time before
payment and may therefore only be
regarded as due and payable when it is
actually paid.”
HMRC cites Potel v CIR (1971) 46 TC
958 as authority for its guidance on
interim dividends.
Interim dividends should be handled with
caution if they are to be credited to the
DLA. HMRC warns (at CTM15205):
“payment is only made when the money
is placed unreservedly at the disposal of
the directors and shareholders as part of
their current accounts with the company.
Payment is not made until such a right to
draw on the dividend exists, expected to
be when the appropriate entries are
made in the company’s books.” The
guidance adds: “If such entries are not
made until the annual audit, not
uncommon in a small company, and this

takes place after the end of the
accounting period in which the directors
resolved that an interim dividend be paid,
then the due and payable date is in the
later rather than the earlier accounting
period.”

DLA repayments

Aside from the crediting of earnings or
dividends, the director may simply repay
an overdrawn director’s loan account
with a monetary amount by cheque,
bank transfer etc. from the director’s
private account.
A risk area identified in HMRC’s
‘Director’s Loan Account Toolkit’ is: “If
the date of repayment is not properly
identified relief could be claimed in the
wrong accounting period and the
Company Tax Return may be incorrectly
completed.”
It is possible that numerous DLA
repayments will be made over a period.
There is no tax legislation explicitly
covering the allocation of payments for
these purposes. However, in AJM
Mansell Ltd v HMRC [2012] UKFTT 602
(TC), the FTT noted the following general
principles (derived from 19th century
common law cases):
• Separate debts: Where a debtor makes
a payment to a creditor he may
appropriate the money as he pleases.
However, if the debtor does not make
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HMRC’s guidance states (at CTM61600):
“Where there are a number of loans/
advances on a single account, any parties
involved (participator and/or company)
can specify against which debt they want
to set the repayment. Where they do not
specify, you should set the repayment
against the earliest debt first following
the rule in Clayton’s Case…”

Rewriting the DLA

HMRC’s DLA toolkit indicates that there
is a possible risk if transactions relevant
to DLAs have not been posted
contemporaneously. It adds: “Where a
contemporaneous record has not been
kept, consider whether the loan account
should be redrawn to identify if it has
been overdrawn at any point during the
year.”
Furthermore, in the context of an HMRC
enquiry, if company funds have been
misappropriated by the directors of a
close company, the funds should be
regarded as loans or advances to those
directors, giving rise to a liability under
CTA 2010, s 455. This is likely to involve
the DLA being rewritten (see HMRC’s
Enquiry manual at EM8620).
• Mark McLaughlin CTA
(Fellow) ATT (Fellow) TEP is
Editor and a co-author of
HMRC Investigations
Handbook (Bloomsbury
Professional)
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Inadequate customer
due diligence — no
right of action?
Rachel Clark looks at a case where it was established that a
law firm had no duty to investigate client’s struck-off
solicitor agent
The recent case of Lennon v
Englefield and others [2021] EWHC
1473 (QB) highlights an important
limitation to the impact of the UK
anti-money laundering regime.
Sitting in the High Court, His Honour
Judge Gosnell held that the customer
due diligence checks (CDD) imposed
under Money Laundering Regulations
2007 (MLR 2007) were aimed at
preventing fraud and protecting the
general public, and could not be relied
on in a civil claim brought by a client
against her own solicitors.

The facts

The case was brought by the first
claimant, Michelle Lennon, against the
solicitors’ firm, representatives of a
late partner at that firm and the
individual solicitor (the third through
fifth defendants, the ‘solicitors’) who
had represented her in a
conveyancing transaction relating to a
property belonging to her deceased
father, and in which her mother (the
second claimant) had a beneficial
interest.

She had settled her claim against Mr
Englefield (the first defendant) who
had acted as an agent for her through
his company (the second defendant).
The first claimant had thought that Mr
Englefield was a solicitor. In fact, he was
struck off in 1991 for stealing £900,000
from his firm’s client account.
However, he was chosen as agent by
the first claimant and her mother,
oblivious to this history. He liaised with
the solicitors on their behalf. The first
claimant also signed for all the closure
monies to be paid into his firm’s
account. The bulk of those monies were
never seen again, having been
purportedly funnelled into a joint
venture in Guatemala by Mr Englefield.
The solicitors never met the first
claimant or her mother in person.
Despite requesting identity documents
from them, these were never provided.
Nor had the solicitors realised that the
first claimant’s mother held a beneficial
interest in the property. They never
completed any checks on Mr Englefield
or his company. It was obvious that he

was not a solicitor, from his own
letterhead, but they did not see fit to
advise the first claimant of the risks of
allowing the completion monies to be
held in his account.

The arguments

Multiple arguments were raised
(including under the Solicitors
Regulation Authority Code of Conduct).
This article focuses on those raised
pursuant to the anti-money laundering
regulations then in force, which were
MLR 2007.
The first claimant alleged breaches of
the requirement to conduct CDD as
defined in Regulation 5, and enhanced
due diligence as defined in Regulation
14, given the solicitors had never met
their client in person. Her counsel

We are looking for contributors to this magazine, so
whether you are a specialist tax advisor or a ‘GP
accountant’ we’d love to hear from you. If you are in the
latter category please share your experiences of your
HMRC Enquiry, which we are happy to publish either as
an article or letter, and anonymously if you so wish.

Contact adam@armstrongmedia.co.uk for more details
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signs of money laundering), and it was
not designed to be used as a sword by
individuals in civil proceedings.

argued that, as the solicitors had failed
to conduct the required CDD, so they
were required to cease to act, per
Regulation 11(1).
Importantly, both parties accepted that
a breach of the MLR 2007 did not
create a right of action per se. Instead, it
was argued that the breaches were
background features which should be
factored into the equation when
determining whether solicitors acting
for vendors had behaved negligently.

The decision

The Court dismissed the claim. His
Honour Judge Gosnell carefully reviewed
the solicitor’s duty of care. The test is
defined as “what the reasonably
competent practitioner would do having
regard to the standards normally adopted
in his profession… the duty is directly
related to the confines of the retainer”,
per Midland Bank v Hett Stubbs and
Kemp [1979] I Ch 384. This includes
advice which is “reasonably incidental to
the work that he/she is carrying out” per
Minkin v Landsberg (trading as Barnet
Family Law) [2016] 1 WLR.
Interestingly, the Court found that this
did not extend to warning the first
claimant that Mr Englefield’s firm’s

account was unlikely to have the same
security as a solicitor’s client account;
where the solicitor was given clear
instructions where to send the proceeds
of sale, it was not part of their retainer
to proffer advice about the commercial
wisdom of that step.
Nor did the failure to carry out identity
checks under MLR 2007 give rise to a
distinct cause of action: “It is difficult to
see how a provision aimed at preventing
fraud by investigating a client’s identity
and funding arrangements can in any
way be relied on by the client against her
own solicitor where those checks are
overlooked.” The provisions were
“intended to protect the general public,
not clients of solicitors”. In any event,
even if CDD had been conducted
properly in this case, the information
would not have had any bearing on the
transaction. It would have continued in
the same way, because it was the
claimants, and not Mr Englefield, who
would have been the subject of the
checks.

The lessons

This decision highlights MLR 2007 as a
tool of the State, for the State. Its
purpose was to aid the State in fighting
fraud (and to alert the authorities to any
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However, the precedent set by this
decision may be limited. MLR 2007 has
since been replaced by the Money
Laundering, Terrorist Financing and
Transfer of Funds (Information on the
Payer) Regulations 2017, as amended
(MLR 2017), which includes a specific
requirement to conduct CDD on
agents/intermediaries. Regulation
28(10) MLR 2017 is explicit that where
a person purports to act on behalf of a
customer, CDD must be undertaken on
that agent, not just to verify that they
are authorised to act on the customer’s
behalf, but also to identify them and
verify their identity. Whether it is
possible for this provision to be
interpreted as giving rise to a duty
between those in the regulated sector
and their clients remains to be seen. In
the light of the decision in Lennon, this
seems most unlikely.
In any event, going forward, individuals
who wish to be advised as to the
wisdom of their choice of agent, would
do well to set this out expressly in their
instructions.
Further, whilst Lennon highlights the
need for the authorities to enforce
breaches of the regulations, individuals
should not be shy to draw breaches to
the attention of the prosecuting
authorities, as well as the regulators of
those involved — thus ensuring that
those who fail to comply are able to be
held to account. On any view, the failure
of a solicitor to abide by anti-money
laundering regulations will undermine
the solicitor’s credibility in any
negligence claim which a disaffected
client may bring.
• Rachel Clark is a barrister at
Bright Line Law specialising in
tax investigations and financial
crime matters

This article first appeared in the ‘Bright
Line Law Bulletin’ (https://brightlinelaw.
co.uk)
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How to set aside an
HMRC follower notice
Setting aside an HMRC follower notice led one taxpayer to
the Supreme Court, writes Elliot Green
Follower Notices were created by Part 4
of the Finance Act 2014. They were
created as part of HMRC’s continuing
attempt to meet the challenges of tax
avoidance schemes. So how can you set
aside an HMRC Follower Notice?
One way is for the taxpayer
expeditiously to pay the tax that HMRC
considers is due and owing. That will
address the Follower Notice and enable
consensual disposal of the matter.
However, what if the taxpayer disagrees
with the HMRC Follower Notice and
considers that the tax avoidance
scheme is effective or that the notice
itself is defective?
HMRC Follower Notices work on the
basis that if there has been an existing
final decision in the Tax Tribunal and if
the scheme now being questioned is
deemed by HMRC (subject to the
requirements of the legislation) to follow
the earlier one, then HMRC can issue
such a notice in light of Section 204 of
the Finance Act 2014. The effect of the
notice is that HMRC can issue a penalty
of up to 50% of the unpaid tax in
question even if there is a dispute.

Content of a Follower Notice

A Follower Notice MUST contain the
information prescribed in Section 206
of the Finance Act 2014:
1. Identify the existing judicial decision
relied upon by HMRC pursuant to
Section 204 of the Finance Act 2014.
2. State why HMRC considers the
previous judicial decision is relevant
to the scheme now in question and
meets the requirements in light of
Section 205 of the Finance Act 2014.
3. Set out that pursuant to Section 207
of the Finance Act 2014 the taxpayer
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can make representations to HRMC
withn 90 days about objections to the
Follower Notice.
4. Explain the appeals process available
to the taxpayer against a penalty
under Section 208 of the Finance Act
2014.
In the case of Haworth, R (on the
application of) v Revenue and Customs
[2021] UKSC 25 (“Haworth“) an HMRC
Follower Notice was issued on the basis
of the well-known decision on the
matter of Smallwood v Revenue and
Customs [2009] EWHC 777 (Ch)
(“Smallwood“) as explained as follows:
Mr Haworth’s chosen arrangements
were also aimed at taking advantage of
the combination of sections 86 and 77
of the TCGA and the application of the
Convention to avoid any charge to
capital gains tax on shares disposed of
by a trust in which he held an interest.
The arrangements were described by
the judge at paras 8 to 31 of his
judgment. Like the arrangements in
Smallwood, the arrangements included
the resignation of Jersey trustees in
favour of trustees resident in Mauritius.
The trust then disposed of shares
realising a substantial gain and those
Mauritian trustees were then replaced
by UK resident trustees within the same
fiscal year.

Following an existing decision

The key issue that the Supreme Court
had to consider was how HMRC
determined that Smallwood was a case
for Haworth to follow.
For the Follower Notice to be issued
HMRC must have formed an opinion
whereas in this case HMRC said it was
LIKELY if Smallwood applied it would be
relevant. The Court dismissed this
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HMRC appeal because: “What HMRC
have to be able to show is first that they
formed an opinion and secondly that
that opinion was that Smallwood was a
relevant ruling for the purposes of Mr
Haworth’s tax arrangements.”
The Supreme Court said it was not a
matter of the firmness of the decision as
had been suggested by the Court of
Appeal but the content of the decision.

Misdirection grounds of appeal

The Supreme Court said HMRC had
misdirected itself in respect of the effect
of Smallwood:
71. The Court of Appeal held that the
November Submission contained a
further misdirection by overstating the
significance of Hughes LJ’s judgment in
Smallwood. The November submission
stated that Hughes LJ had held that the
UK POEM of the trust was the
inevitable consequence of the tax
scheme because the decisions of the
trust whilst resident in Mauritius were
orchestrated from the UK. The Court
did not agree that Hughes LJ had gone
that far and held that this was a material
misdirection.

consequence of a scheme which shared
the Smallwood pointers that its POEM
would be the UK and not Mauritius. All
the members of the Court of Appeal
accepted that the test was that set out
in the Commentary on article 4(3) of the
Model Convention. That Commentary
states that “no definitive rule can be
given and all relevant facts and
circumstances must be examined to
determine the place of effective
management”. Although Hughes LJ
summarised the findings of the Special
Commissioners in para 70 of his
judgment, he was not, in my view, listing
those pointers as being necessary and
sufficient to establish in any other case
that the POEM of the trust is the UK.
On the contrary, he referred to the full
description of the primary facts found
by the Special Commissioners as set out
in the judgement of Patten LJ as
supporting their finding that in Mr
Smallwood’s case, the POEM of their
trust had been the UK.
72. HMRC’s second ground of appeal
asserts that the Court of Appeal were
wrong to make such a finding because
the judge had found as a fact at para 88
of his judgment that HMRC had
properly understood the legislation and
the decision in Smallwood. That finding
was arrived at as a result of a
comprehensive review following a
three-day hearing that involved a large
volume of documentary evidence only a
small proportion of which was before
the Court of Appeal. There was no basis,
HMRC contend, on which the Court of
Appeal could properly interfere with
that finding.
73. I cannot accept this criticism of the
Court of Appeal’s judgment. The judge
set out his description of the materials
on which HMRC formed its opinion in
paras 36 onwards. He states that at
some point following the handing down
of Smallwood, HMRC’s Solicitor’s Office
gave advice that in another case the
tribunal would reach a similar result
having regard to the Smallwood
pointers. He focused on the November
Submission and the emphasis on
whether arrangements in the cases
under consideration contained all seven

pointers. That was also the evidence of
Ms Elsey. He then described the
subsequent submissions and the fact
that HMRC had been unable to provide
direct evidence about the completion of
the factual review in Mr Haworth’s case:
paras 47-48. HMRC were able only to
say that a satisfactory review must have
been conducted otherwise the notice
would not have been issued.
74. There is nothing in that careful
account by the judge that suggests that
he made a finding of fact that the
opinion that HMRC formed in Mr
Haworth’s case was based on evidence
that he had seen other than the
submissions he described. The tenor of
those submissions is that Hughes LJ
found in Smallwood that the presence
of the seven pointers inevitably led to
the conclusion that the POEM of a trust
was the UK. Further, the submissions
stated and the WFGG proceeded on the
basis that if those seven pointers were
present in any subsequent case, that
justified the issue of a follower notice.
75. That does overstate the conclusion
of the Court in Smallwood. Hughes LJ
did not decide that it was an inevitable
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The Supreme Court did however say
that any defect in the Follower Notice
would not render it invalid.

Observation: how to set aside an
HMRC Follower Notice

It would appear that by virtue of the
potentially draconian effect of a
Follower Notice by virtue of the
potential penalty that can reach up to
50% of the tax in question, that a
Follower Notice requires HMRC to fully
and carefully set out how it satisfies the
relevant tests laid down by the
legislation. The Supreme Court did issue
the following guidance: “…there may
have been discussions between HMRC
and Mr Haworth’s advisers prior to the
giving of the notice. The notice need
not be lengthy, but it should have
contained a description of the features
of Mr Haworth’s arrangements that in
HMRC’s opinion meant that Smallwood
would deny him the tax advantage
asserted.”
• Elliot Green FCA FABRP is a chartered
accountant and licensed Insolvency
Practitioner at Oliver Elliot. Go to
https://www.oliverelliot.co.uk
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