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A secure investment
An analysis of the 
new legal concepts 
that were set out 
in a landmark 
judgment of a 
property dispute 
in Dubai led by 
Ghassan El Daye 
of Charles Russell 
Speechlys.

I n one of the most complex and lengthy 
property litigation cases heard by 
Dubai Courts, a team from Charles 
Russell Speechlys LLP (“CRS”), led by 

Ghassan El Daye, partner, representing 
a Swiss investor against a prominent 
developer in Dubai, set out new legal 
concepts and secured the client’s  
paid amounts. 

The case, which dates back to the 
aftermath of the 2008 financial crisis, 
involved an AED40-million off-plan villa in 
a bespoke project that was intended to copy 
California’s “Beverly Hills” design. 

The new legal concepts set out during 
court proceedings, were examined by 
the real estate chamber at the Court of 
Cassation in Dubai which issued its final 

landmark verdict in 2017, while the recovery 
was successfully secured in 2018. 

BACKGRoUND
The client - a Swiss investor - entered into 
a memorandum of understanding (MoU) 
with the developer in 2013 to purchase a 
land plot to develop an off-plan villa. The 
agreed price of the land plot was AED27 
million while the cost of development was 
set at AED13 million, excluding the interior 
decoration and landscaping work. 

The investor paid 20 per cent of the land 
plot price, 5 per cent of the development 
cost, and an additional AED1.5 million 
in transfer fees to the Dubai Land 
Department. 

The terms of the MoU stated that the 
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sales and purchase agreement (SPA) would 
be exchanged and signed later on. The 
construction of the villa was the obligation 
of the developer who also owned the land 
therefore was acting in two capacities: as 
the owner, and as the developer. 

MISLEADING MARKEtING AppRoACH 
BY tHE DEVELopER 
The client bought this off-plan villa 
pursuant during a visit to the developer’s 
sales exhibition at Cityscape Dubai  
where the project was advertised in a 
misleading manner. 

The marketing of the project indicated 
its location to be less than 3 kilometers 
away from Burj Khalifa. However, a court-
appointed expert proved that the distance 
was in fact more than 9 kilometers away 
from the iconic skyscraper. 

For our client, the attracting elements in 
this deal were the location of the project 
and the luxurious high-end “Beverly Hills” 
style of the development, as advertised. 

SEVERABILItY oF tHE MoU
The agreed upon MoU included two 
contractual relationships: ownership and 
development, based on which, the Court 
of Cassation has found that the MoU is 
invalid for containing two contractual 
relationships at the same time - the seller 
and the developer - whereby in fact each 
relationship must be legally independent 
from the other and an independent contract 
for the sale should have been signed 
separately from another independent 
contract for the development of the villa. 

INtERpREtAtIoN oF tHE MoU AND tHE 
ABSENCE oF A SIGNED SpA
The interpretation of the MoU was 
considered by the Court of Cessation to be 
subject to the exclusive interpretation of the 
court itself and not to the exact wordings 
and meanings of the MoU, since agreements 
must always be interpreted with good faith 
and in accordance with the customs  
and norms. 

In this case, the SPA was not signed by the 
client following the developer ’s rejection to 
change any of the terms and conditions or 
conduct due diligence on the property. 

At the court, the developer argued that 
the buyer failed to fulfill his obligation of 
signing the SPA. However, the court deemed 
the buyer’s decision not to sign the SPA, 
a rightful one, since the existing SPA was 

one-sided and unbalanced in rights and 
obligations as should be under UAE  
relevant Laws. 

DELAYS IN oBtAINING AppRoVALS AND 
CoNStRUCtIoN
Concerning whether the delay in 
construction was a justified base for 
terminating the MoU and consequently 
refunding the invested amount, Dubai 
court of cessation considered that, 
following the financial crisis, the developer 
cannot delay obtaining the required 
approvals and permits from competent 
authorities and should not postpone the 
construction process. 

Therefore, in an unprecedented direction 
taken by Dubai courts, a legal excuse for the 
developer to delay and thus fail to perform 
his obligations as stated in the MoU, was 
proven inexistent as a delay of 6 or 12 
months - a timeframe previously considered 
as a grace period in favor of developers 
to delay construction - was found 
unacceptable and leads to termination  
of agreement. 

INFRAStRUCtURE 
The infrastructure for the project was not 
ready, however, once an application was 
filed in this case, the developer submitted 
relevant documents to obtain initial 
approvals for building the infrastructure, a 
move that was counted as a major violation 
to the MoU and to the obligations of the 
developer. The court explained that the 
infrastructure must be provided and ready 
by the developer prior to the signing of the 
MoU or the SPA with the buyer. 
 
ESCRoW ACCoUNt 
An application submitted by the developer 
to the Dubai Land Department to open 
an escrow account did not meet formal 
requirements and procedures, which 
prompted the court to consider this, 
another serious violation to property laws 
and regulations, and the court ruled that 
the submission of an application alone, 
is insufficient. It concluded that this 
constitutes a violation committed by the 
developer even if it is not stated in the MoU. 

CoURt AppoINtED EXpERtS CRUCIAL 
At tHE BEGINNING oF DISpUtES
Before going into legal arguments against 
the developer and in order to produce 
a fact-finding report, Charles Russell 
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Speechlys LLP submitted an application to 
court on the client’s behalf requesting an 
expert be appointed to inspect and survey 
the site and the location of the off-plan villa 
from a technical perspective. 

The expert provided his report to the 
court following which, the developer 
initiated obtaining approvals and permits 
to build and commenced the actual 
construction.

The developer then argued that they were 
not in violation of the MoU as the work 
was progressing, and the construction of 
the off-plan villa was underway. However, 
the court dismissed his argument on 
the grounds that obtaining permits and 
constructing the villa should have been 
done shortly after the developer signed the 
MoU and not a year later. 

The developer’s numerous attempts to 
request the appointment of a new expert by 
the court to prove that the construction of 
the villa is in progress, were rejected and 
deemed baseless because the report of the 
first court appointed expert reflected the 
actual on-site status of the project. 

tERMINAtIoN AND CoMpENSAtIoN
Following the examination of all above 
mentioned arguments submitted by both 
parties, the court declared the developer 
to be at fault, and ordered the termination 
of the MoU and the refund of the amounts 
paid by the purchaser, in addition to 
interest and compensation. 

Charles Russel Speechlys LLP 
successfully recovered the full amount with 
interest for its client. 

CoUNtER CLAIM FILED BY tHE SELLER/
DEVELopER 
In an attempt to falsely prove that CRS’s 
client was at fault and to present a counter 
claim seeking the payment of the remaining 
installments of approximately AED20 
million, the developer repeatedly requested 
the court to appoint a new expert in order 
to document that the construction had 
commenced. All the attempts have failed 
as the court rejected the developer’s claims 
and considered them baseless. 

NAtURE oF tHE 4 pER CENt tRANSFER 
FEE IN SUCH DISpUtES - NEW 
AppRoACH 
A 1.5 million dirhams paid in advance 
to the developer upon signing the MoU 
representing the 4 per cent transfer fees 
to register the MoU/SPA at the Dubai 
Land Department was not refunded to the 

buyer, as the court considered the amount 
“government fee” that had already been 
paid and could not be refunded despite the 
fact that the MoU had been terminated. 

This unmatched direction set by Dubai 
Courts, changes the norm, which previously 
held the developer responsible for refunding 
transfer fees as a consequence of SPA 
termination.

CoURt FINDINGS BEFoRE tHE FIRSt, 
AppEAL AND CASSAtIoN StAGES
This case represents a significant victory for 
the buyer, after long and complex litigation 
proceedings against one of Dubai’s most 
prominent developers. 

Throughout all stages of litigation, Dubai 
Courts confirmed the termination of the 
MoU of the off-plan villa due to the default 
of the developer and ordered the refund  
of the money invested, excluding the 
transfer fees. 

The Courts also rejected the counter 
claim filed against the client in an attempt 
to oblige him to resume payments for the 
plot and the development of the off-plan 
villa for an approximate amount of  
AED20 million.

CoNCLUSIoN 
The Emirate of Dubai has developed many 
property laws and regulations over the past 
decade, mostly aiming to protect investors 
and ensure the stability of property 
transactions. 

As law professionals with lengthy 
experiences, we have witnessed many new 
legal principles being examined in this case 
by the Court of Cassation, which reflected 
the change of the court’s approach to adapt 
a stricter control on a developer and provide 
more guarantees for investors or buyers, 
thus giving them more confidence and  
trust to invest in the real estate sector  
in Dubai.  
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Text by: 
GHASSAN EL DAYE, partner, Charles Russell 
Speechlys


