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Welcome to the latest edition of our Financial
Services Institutions Briefing.
As we entered the new calendar year the regulatory
environment has been challenging if varied. Many of our
clients are bedding down MiFID II reforms, and adapting
to the PRIIPs (packaged retail investment and insurance
based products) regime. Project teams are also coping
with the extensive legal and procedural changes brought
in by the General Data Protection Regulation. With the
UK plans for the post Brexit financial sector up in the air
interesting times lie ahead!
We hope you find this edition interesting and useful. If
you have any comments on the briefing or ideas for future
topics just let me know.
Jonathan Bayliss
Partner, Editor
T: +44 (0)20 7427 6699
jonathan.bayliss@crsblaw.com
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Introduction
Welcome to the latest edition of our
Financial Services Institutions Briefing.
This edition features the following articles:
Alicia Griffin (an associate in the financial
services group here) looks at the proposals
put forward by the Financial Conduct
Authority to extend access to the Financial
Ombudsman Service to a greater number
of small businesses, charities and trusts.
Currently only consumers and the
smallest businesses can refer complaints
against banks and other financial services
providers to the Ombudsman. The
consultation period finished on 22nd April
and the FCA will publish the results in the
Summer.
Nick Hurley and Emily Chalkley (partner
and associate in our employment team)
look at issues arising from Gender Pay Gap
Reporting. They both highlight the key
data reported by a number of leading
financial sector businesses showing the
percentage by which the hourly rate or
bonus gap is lower for women.
William Garner examines the highly topical
subject of blockchain. Is blockchain the
future of financial services or not?
“Blockchain
Blockchain”” is not simply a holistic
technological solution that can be thrown
at issues with data and business logic. The
distributed ledger technology underlying
blockchain has the potential to be used for
many business purposes but businesses
need to ensure it precisely fits the
functionality they have in mind for it.

Dominic Lawrance (a partner in our private
client team) provides an update for the
dazed and confused non
non--dom sector. In
his budget speech in July 2015 the then
Chancellor announced far
far--reaching tax
changes in relation to foreign domicilliaries,
including the abolition of permanent non
non-dom status. As Dominic says the period of
nearly three years since the
announcement has been unsettling for
non
non--doms and their advisers alike. Dominic
reflects on what has changed and what it
all means.
David Hicks and William Granger (both
partners in our Business Services Division)
review a recent FCA consultation paper
calling for transformation of financial
services culture in order to rebuild trust.
Jonathan Davidson, FCA Executive
Director of Supervision – Retail and
Authorisations said:
“Culture may not be easily measurable but
it is manageable. So firms can and should
take responsibility for ensuring their
culture is healthy both for their employees
and customers, which can complement
and support their business strategy.”
David and William put the proposals in
context and reflect on implications.
Finally Stuart Hey (a partner in our
Litigation & Dispute Resolution Team)
introduces the firm
firm’’s report “Crisis Survival
in an Age of Increased Accountability
Accountability””. The
report provides commentary and insight
on the current climate of increased
scrutiny and regulation (particularly acute
in the financial services sector) and how it
can leave corporations and individuals
vulnerable to a crisis.

We hope you find this edition interesting
and useful.
If you have any comments on the briefing
or ideas for future topics just let any of us
know.
Jonathan Bayliss

Jonathan Bayliss
Partner, Editor
T: +44 (0)20 7427 6699
jonathan.bayliss@crsblaw.com

John Ward
Partner
T: +44 (0)20 7427 6473
john.ward@crsblaw.com

Alice Wilne
Partner
T: +44 (0)20 7427 6424
alice.wilne@crsblaw.com
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Access to the Financial
Ombudsman Service for
SMEs?
Financial services companies may face
more disputes with SMEs. In
consultation paper CP18/3, published on
22 January 2018, the FCA has proposed
to extend access to the Financial
Services Ombudsman to small
businesses, charities and trusts that
meet certain thresholds.
Financial Ombudsman Service
The Ombudsman provides a free and
independent dispute resolution service. It
considers disputes about financial
products and services regulated by the
FCA. It can also consider disputes about
some financial products and services not
regulated by the FCA, including lending to
businesses.
The need for change
Currently, only consumers and the
smallest businesses (micro
(micro--enterprises,
small charities and trusts) can refer
complaints against banks and other
financial services providers to the
Ombudsman. Micro
Micro--enterprise is an EU
EU-term and these businesses have fewer
than 10 employees and either turnover or
a balance of no more than €2 million.
Guarantors of non
non--corporate loans are
able to refer their complaints to the
Ombudsman. However, personal
guarantors of corporate loans who are
involved in the business are generally not
able to as they would fall outside the
definitions of "micro
"micro--enterprise" and
"consumer".
The reason that larger businesses do not
have access to the Ombudsman service is
that they generally have greater resources
than individual consumers, their owners
often have limited liability and they have
more bargaining power to negotiate
contract terms with large financial firms.

After publishing a discussion paper in 2015
on the regulatory protections available to
SMEs, the FCA identified that many SMEs
do not have the means, expertise and
resources for resolving complaints and
seeking redress. It found that many SMEs
using financial products behave similarly to
individual consumers and can experience
harm in similar situations.

"Currently, only consumers and the
smallest businesses (micro
(micro--enterprises,
small charities and trusts) can refer
complaints against banks and other
financial services providers to the
Ombudsman."

This is often due to gaps in the protection
that regulation provides, including access
to redress. When things go wrong only a
very small proportion of SMEs take their
disputes with financial services firms to
court and the World Bank estimates that
taking a dispute to court might cost an
SME in the UK up to 44% of its claim.
To address this problem, the FCA wish to
allow a broader range of small businesses
to refer complaints against financial
services firms to the Ombudsman.
Small businesses as eligible
complainants
The FCA aims to provide access to the
Ombudsman for more than 160,000 of
the approximately 200,000 SMEs who are
not currently eligible. To achieve this it is
proposing to change the definition of
"eligible complainant" in the DISP rules (as
set out in the FCA Handbook) and define a
new category of "small businesses" that
are too large to be micro
micro--enterprises but
have:
l
l

l

an annual turnover below £6.5 million
an annual balance sheet total smaller
than £5million, and
fewer than 50 employees.

The FCA also proposes to expand the
eligibility thresholds for charities and trusts
so that they are similar to those for the
new small business category.
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Guarantors
The FCA also proposes to introduce rules
that will make a guarantor a new category
of eligible complainant if it is an individual
who is not a consumer (as defined in DISP)
and who has given a guarantee or security
for certain obligations or liabilities of a
micro
micro--enterprise or a small business (on
the date the guarantee was given).
Disputes not covered
Disputes from SMEs above the
Ombudsman award limit of £150,000 are
not in scope. The FCA has suggested that
a higher award limit should be set.
However, it highlights that the award limit
may need to be increased very
substantially in order to make a material
difference to the position of SMEs with
high value disputes. In turn, the parties to
the highest value complaints might expect
the basis for decision making to more
closely resemble a court. Although these
fundamental changes would help the
Ombudsman deal with significantly higher
value disputes, the FCA does not have the
power to introduce them and it would
require amendments to primary
legislation, which only the Government can
introduce.
Transition period
The recommended date for the
prospective changes to the definition of
"eligible complainant" in DISP is 1
December 2018 and it is expected to only
apply to complaints made which occur on
or after 1 December 2018.

Wider effects of the consultation
Initially, the FCA
FCA’’s intervention may cause
the number of SME complaints to the
Ombudsman to increase and some SMEs
will receive redress that they previously
would not have. However, the FCA
believes that over time it will improve the
way financial services businesses handle
SME complaints. Hopefully, this will lead to
fewer complaints and a better standard of
service for SME customers in this context.

This article was written by Alicia Griffin. For
more information please contact Alicia on
+44 (0)20 7438 2234 , or via
alicia.griffin@crsblaw.com
alicia.griffin@crsblaw.com..

Next steps
The FCA would like firms to respond with
feedback on its consultation paper by 22
April 2018 and plans to publish the results
in the summer.
Firms should look at whether they agree
with:
l

l

l

l

l

l

the proposed changes to the
definition of eligible complainant
the appropriateness of the proposed
size thresholds and criteria for small
businesses
whether SMEs should only be required
to pass one of the tests of employee
numbers, turnover and assets instead
rather than all three
the changes introducing guarantors as
eligible complainants
whether there should be a different
transitional period than the
recommended 1 December 2018, and
how access to redress might be
improved for SMEs.
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Gender Pay Gap Reporting
("GPGR") 2018

The table below provides a snapshot of
some of the key data reported which
shows the percentage by which the hourly
rate or bonus gap is lower for women.

Overview of reporting to date

Excluding insurance companies the key
data reported thus far is set out below
which shows the percentage by which the
hourly rate or bonus gap is lower for
women.

All employers with 250+ employees have
to report the relevant information relating
to their gender pay gap. A week before the
deadline (4 April 2018) only 6,045
employers out of a suspected 9,000 had
reported. Most relevant employers have
now reported, but it is clear most were
leaving it close to the deadline.
The site is easy to navigate and shows the
total number of employers who have
reported to date as well as search
functions by sector and name of employer.
https://gender-paygap.service.gov.uk/Viewing/searchresults
Within the Financial Services ((““FS
FS””) sector
264 employers have so far reported. With
many employers leaving it until these final
weeks to report.

Review of narratives
Review of GPGR narratives in FS sector
reveals that many businesses are using
the requirement to gender pay report to
showcase their wider efforts in respect of
gender and wider diversity initiatives. Many
have also made specific pledges and
commitments going beyond any legal
requirement.
All have conceded that they have a
significant gap1 but predictably explain that
this is down to the composition of their
workforce and the dominance of males in
senior roles.

Examples of measures being taken by FS
employers include:
l

l

l

l

l

l

l
l
l

l

Commitment to annually report
(required by law) early in the cycle and
to close any gender pay gap year on
year
Pledges to improve representation of
women in more senior roles (some by
as much as 40% (Co
(Co--op) and 35%
(Bank of England) by 2020) and doing
this by:
¡ Rolling out unconscious bias
training, E
E--learning etc.
¡ Insisting on parity of gender
candidates on shortlists for
vacancies, and
¡ Interview panels being evenly split
along gender lines.
Assigning a leader or steering
committee in the business to oversee
and drive the gender/diversity piece
Involvement in/membership of other
organisations committed to diversity
issues (e.g. Stonewall)
Linking variable pay of leadership team
to attainment of diversity
goals/targets
Improving family
family--friendly flexible
working arrangements
Identifying female talent
Active mentoring of female talent
Signing up to the Women in Finance
Charter (devised by HM Treasury and
Jayne
Jayne--Anne Gadhia, CEO Virgin
Money to hit a higher target of women
in senior management roles by 2020)
Commitment to regular pay audits to
tackle and irradiate EqP2.

This article was written by Nick Hurley and
Emily Chalkley. For more information
please contact Nick on +44 (0)20 7203
5039 or at nick.hurley@crsblaw.com
nick.hurley@crsblaw.com,, or
Emily on +44(0)1483 252 574 or at
emily.chalkley@crsblaw.com
emily.chalkley@crsblaw.com..

1
2

PWC forecast the average pay gap in FS firms to be 34% (PWC Women in Work Index)
Some with Trade Union assistance
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The smart contract is a useful tool,
particularly between parties who may
possess an inherent distrust of each
other. Though technology already exists
that can enable the automatic settlement
of a contract, where the risk, or at least the
perceived risk, for manipulating or
providing inaccurate data is high, the
decentralised system ensures that data is
authenticated by several sources before
the coding allowing the contract
settlement is activated.

The blockchain, the future
of Financial Services… or
is it?
Blockchain technology, and Bitcoin in
particular, was the hot topic in Financial
Services in 2017. However, putting the
“Bitcoin hype” aside, the underlying
blockchain technology appears to have
been met with public scepticism
amongst some conventional financial
institutions.
We were delighted to host the Centre for
the Study of Financial Innovation in
January, for a round table discussing the
realistic practicalities of blockchain
technology within Financial Services, both
now and in the coming years.
The debate was lively, with welcome
interventions from the audience, all of
whom were keen to understand what 'the
blockchain' can actually do to solve
problems within the Financial Services
industry. What came out of the discussion
was that blockchain technology is often
widely misunderstood by proponents and
critics alike. "Blockchain" is not simply a
holistic technological solution that can be
thrown at issues with data and business
logic; the distributed ledger technology
(DLT) behind it has a potential to be used
for many different purposes and
businesses must assess the individuality
of the issues they face, and whether DLT
is even the best solution at all.
In fact critics of the technology point to
most of the problems that exist within
Financial Services, such as the accuracy of
data, as being largely driven by human error
rather than by technological restraint.
Indeed, critics point out that there is
nothing in particular about DLT that makes
it faster, or cheaper than existing
settlement programmes – in some cases
it might even be the complete opposite.
That being said, DLT undoubtedly has
benefits, and in many other sectors
beyond Financial Services.

For example within pharmaceuticals, the
blockchain theoretically has the potential
to reduce the spread of counterfeit drugs.
Drugs can be coded and logged in a
decentralised system and tracked from
source, to retailer, to user – all updated by
decentralised 'nodes'. Similar use can be
seen within the jewellery industry.
Everledger has enabled the tracking of
diamonds from rough cut to the retailer, by
inscribing miniscule codes into the
diamond, and tracking it in the blockchain,
with the aim of ensuring responsible
sourcing and accurate ownership, reducing
risks of fraud.
"For the [blockchain] technology to
succeed it will take significant leadership
from government, regulators and central
banks"
The blockchain will only ever allow for one
record of ownership; where banks and
other financial institutions have their own
systems for data collection, replicating
several versions of proof of ownership, the
blockchain offers a clean and immutable
record, with decentralised access to an
ever updating system. The problem for
banks is that immutable ledgers may not
be what they want – for banks, ledgers
may make up more than a proof of
ownership.

Another key criticism that stigmatises
blockchain is the perceived lack of
regulation, exacerbated by crypto
currency, dishonest ICOs and noted
media stories of 'Ponzi schemes'.
Legislation is usually not as innovative and
responsive as the technology it governs.
Our legal team are often required to
consider innovative solutions within the
existing legal framework to ensure our
clients are sufficiently compliant. The law is
forever dealing with yesterday
yesterday’’s problems
and legal teams are ever juggling with the
wide
wide--scale differing attitudes towards
regulation of the space worldwide.
The event highlighted that blockchain
technology is in its infancy, is not a panacea
and in some cases its relevance to the
problems stalking some financial
institutions is not necessarily clear cut.
Whilst there might be opportunities for
the blockchain to be effective, for the
technology to succeed it will take
significant leadership from government,
regulators and central banks to make its
way to the mainstream within Financial
Services.
Is it the future of Financial Services?
Perhaps only time will tell.
For more information on the debate, or on
the issues discussed in this article please
contact William Garner
on +44 (0)20 7427 6555 or at
william.garner@crsblaw.com
william.garner@crsblaw.com..

05

Financial Services Institutions Briefing
Non
Non--doms: an update for the dazed and confused

Non-doms: an update for
the dazed and confused
In his Budget speech in July 2015 the
then-Chancellor George Osborne
announced far-reaching tax changes in
relation to foreign domiciliaries,
including what he called the abolition of
permanent non-dom status. The period
of nearly three years since that
announcement has been unsettling for
non-doms and their advisers alike.
Foreign domiciliaries can be forgiven for
feeling dazed and confused by the
longwinded and disorderly process of UK
tax reform which was set in motion by the
July 2015 Budget. The various changes
announced by George Osborne have now,
at last, all been enacted. This therefore
feels like a good moment to recap on what
has changed, and what it all means.
What has changed?
The following tax changes occurred as part
of the Finance (No 2) Act 2017. The latter
was passed in November 2017, but was
backdated to 6 April 2017. Many of the
changes are only relevant to UK resident
foreign domiciliaries (RNDs); but some of
the IHT changes are important also for
non
non--residents:
l

New deemed domicile rules have been
made, which have effect for income
tax and CGT as well as IHT. Foreign
domiciliaries born outside the UK are
now subject to a “15 out of 20 tax
years
years”” rule, which means that they are
typically deemed domiciled in the UK
from the beginning of their 16th tax
year of residence in the UK, and unable
to use the remittance basis from that
time onward. There is a special rule for
foreign domiciliaries born in the UK who
had a domicile within the UK at birth;
such individuals are essentially deemed
domiciled in any tax year in which they
are UK resident, so that the
remittance basis is unavailable to
them. Very few people are caught by
this rule and it is not considered further
here

l

In relation to individuals who are foreign
domiciled and not deemed domiciled,
the scope of IHT has been broadened,
to encompass non
non--UK assets that
have a connection with UK residential
property. As is well known, these
changes can affect the IHT status of
non
non--UK shares in companies holding
UK residential properties. However,
they go much further than that. For
example they can now result in non
non-UK bank accounts / non
non--UK
investments being within the scope of
IHT, where security has been given
over the account / investments, for a
loan which is connected with UK
residential property

l

l

There is a generous “rebasing
rebasing”” relief for
RNDs who became deemed domiciled
for income tax / CGT purposes under
the “15 out of 20 tax years
years”” rule on 6
April 2017 (even if they were already
deemed domiciled for IHT purposes)
and who had previously paid the
remittance basis charge for at least
one tax year. This relief can be used in
respect of most non
non--UK assets, and
effectively wipes out the tax that
would otherwise be due on the
increase in the asset
asset’’s value between
its acquisition and 5 April 2017. This is
the case for non
non--UK assets within the
CGT regime, but also interests in
certain non
non--UK collective investment
schemes where a gain would normally
give rise to deemed income. However,
deep discount bonds do not qualify for
this relief, and nor do investment
investment-linked life policies. Rather bizarrely,
there is no equivalent relief for RNDs
becoming deemed domiciled on 6 April
2018 or at the beginning of any later
tax year
There is a useful “cleansing
cleansing”” relief,
available to a wide class of RNDs, which
allows cash in a non
non--UK bank account
containing some combination of
capital, income and/or gains to be
separated into its constituent
elements, to facilitate tax
tax--free or low
low-tax remittances of cash to the UK. The
relief applies to “nominated
nominated”” transfers
made between 6 April 2017 and 5 April
2019. It can be combined with the
“rebasing
rebasing”” relief mentioned above – i.e.
a non
non--UK asset can be sold, realising a
tax
tax--free gain which is effectively
capital, and that capital can be
separated (by means of a “nominated
nominated””
transfer out of the account containing
the sale proceeds) from any taxable
sums which were used to acquire the
asset. For the reliefs to be combined in
this way, the sale and the subsequent
transfer must occur before 6 April
2019
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l

l

The tax legislation on non
non--resident
trusts has been altered quite
profoundly. The most important
change is undoubtedly the creation of
the concept of a “protected
settlement
settlement””. A non
non--UK resident trust
settled by a foreign domiciliary which
qualifies as a “protected settlement
settlement”” is
non
non--transparent with respect to its
foreign income and gains. This means
that they are not treated as the
settlor
settlor’’s for UK tax purposes, even
where the settlor is UK resident and a
beneficiary of the trust. This is so even
if the settlor has become deemed
domiciled under the “15 out of 20 tax
years
years”” rule, provided that the trust has
not been “tainted
tainted””. The basic concept
here is that a trust whose settlor has
become deemed domiciled will be
“tainted
tainted”” if property or value is added to
it by the settlor, by another trust of
which he is a settlor, or another trust of
which he is a beneficiary. Going
forward, it will be vital for the trustees
of trusts created by RNDs who have
since become deemed domiciled to
take the utmost care to avoid
“tainting
tainting”” transactions. Any such
transaction will cause the trust to
become transparent vis
vis--à-vis the
deemed domiciled settlor, eliminating
any income tax or CGT benefit of the
trust being non
non--resident
Another change in relation to non
non-resident trusts concerns the valuation,
for tax purposes, of benefits received
from them. New valuation rules have
affected the treatment of interest
interest-free loans, loans where interest
accrues but is “rolled up
up”” instead of
being paid, and chattel licences. The
new rules on chattel licences are
bizarre; the taxable benefit of a chattel
being made available is now calculated
by reference to the historic acquisition
cost or market value of the item rather
than its current value.

"Foreign domiciliaries born outside the UK
are now subject to a “15 out of 20 tax
years
years”” rule, which means that they are
typically deemed domiciled in the UK from
the beginning of their 16th tax year of
residence in the UK, and unable to use the
remittance basis from that time onward."
What is going to change?
Some further recent changes affect the
tax treatment of non
non--resident trusts and
are highly technical. The two most
important points are arguably the new
rules on “washing out
out”” of gains and
“recycling
recycling”” of distributions. These changes
took effect on 6 April 2018:
l

l

Under prior law, it was possible for gains
of non
non--resident trusts to be “washed
out
out”” by means of distributions to non
non-resident beneficiaries, creating scope
for later distributions to be made to UK
resident beneficiaries, without those
beneficiaries being taxed on the trust
trust’’s
gains. However, the default position
now is that gains cannot be “washed
out
out”” in this manner. There are some
exceptions
Under prior law, it was also possible for
a distribution from a non
non--resident
trust to be made to a beneficiary who
was not subject to UK tax on it (being
non
non--resident or a remittance basis
user), and for that beneficiary to make
a gift, funded out of the distribution, to
a UK resident individual – without the
donee being taxed on the money. This
is now generally impossible, unless
there is a delay of at least three years
between the distribution and the gift.
Absent such a delay, the donee will
typically be treated for UK tax
purposes as if he or she had received
the money in the form of a direct
distribution from the trust.

What does it all mean?
Clearly, these changes represent a
significant tightening up of the tax regime
in relation to foreign domiciliaries and the
structures they tend to create. However,
arguably the new “15 out of 20 tax years
years””
deemed domicile rule is fair. Many RNDs
are content with 15 years
years’’ use of the
remittance basis, particularly once they
understand that there is the potential to
shelter assets from UK tax on a longer
term basis through the use of an
appropriate structure. It must be
appreciated though that the regime is
highly complex, and the need for expert
advice is more pressing than ever.
This article was written by Dominic
Lawrance. For more information please
contact Dominic on +44 (0)20 7427 6749
or at dominic.lawrance@crsblaw.com
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FCA discussion paper
continues call for the
transformation of
financial services culture
in order to rebuild trust
As discussed in a speech on conduct and
culture by its Chief Executive Andrew
Bailey on 19 March, the UK Financial
Conduct Authority (FCA) has issued a new
discussion paper on culture within financial
services, in which the FCA states that:
“Culture in financial services is widely
accepted as a key root cause of the major
conduct failings that have occurred within
the industry in recent history, causing
harm to both consumers and markets
markets…
…
Given its impact and the role it needs to
play in re
re--building trust in financial services,
firms
firms’’ culture is a priority for the FCA. We
expect firms to foster cultures which
support the spirit of regulation in
preventing harm to consumers and
markets.”
The financial service regulators as well as
the Banking Standards Board (BSB),
Financial Reporting Council (FRC) and
legislators have for a number of years been
looking at initiatives to address the recent
major conduct failings, economic
downturn and range of scandals that have
impaired trust in the sector. Whilst it
cannot be said that there have been
failings at all firms across the sector, this
impairment of trust is a sector wide issue,
and culture is about more than fixing
conduct issues. As the FCA recognise: “…
healthy cultures can also complement and
support businesses
businesses’’ financial
performance.”
Culture has been at the heart of each
initiative
The Accountability Regime (including
Senior Managers Regime; the certification
regime, new conduct rules as well as new
regulatory reference and whistleblowing
rules) was launched, focused primarily on

Banks, in March 2016. The Chief Executive
of the FRC said then; “Good culture is
essential to achieving objectives
objectives”” and the
incoming Chief Executive of the FCA
stated that: “As regulators we are not able,
and should not try to determine the
culture of firms. We cannot write a
regulatory rule that settles culture.
"Directors should embody and promote
the desired culture of the company. The
board should monitor and assess the
culture to satisfy itself that behaviour
throughout the business is aligned with
the company
company’’s values. Where it finds
misalignment it should take corrective
action." (Provision 2)
Rather, it is the produce of many things,
which regulators can influence, but much
more directly which firms themselves can
shape
shape”” Charles Russell Speechlys held a
panel debate in 2016 that was chaired by
the City editor of the Wall Street Journal
with various participants including the
Institute of Business Ethics, and issued a
survey and a White Paper on the question:
Is the Financial Services sector at the point
of Cultural Risk?
Some key themes and takeaways were:
l

l

l

l

l

It was generally agreed that culture
goes beyond compliance and can be a
valuable differentiator for Financial
Services firms
Good culture needs to address more
than the codes, regulations, duties to
customers, conduct rules and the
administration of justice
Values and good culture drivers should
come from the top, and then become
lived, part of the fundamental
assumptions, beliefs and motivations
of all in the firm
The tone from the top, the tune from
the team
It should be a natural part of a
sustainable business model for firms to
put the client at the heart of the
business, adopting a structure that
encourages and rewards staff to serve
the customer in line with the Firm
Firm’’s

l

l

A significant proportion of people feel
that regulation is stifling innovation and
damaging entrepreneurial spirit within
the sector
Fear has driven some firms to
overcomplicate the compliance
process which has led to either
negative or less than ideal culture.
Some firms need to simplify by working
out their shared values, attitudes,
standards and beliefs and then aligning
them across the Firm
Firm’’s goals,
strategies, structure and approaches
to its people, customers, investors and
the greater community.

The FRC embarked on its culture coalition
project to gain a better understanding of
how boards are addressing culture, to
encourage discussion and debate, and to
identify and share good practice. Their
report "Corporate Culture and the Role of
Boards", published in July 2016, “sought to
address how boards and executive
management could steer corporate
behaviour to create a culture that will
deliver sustainable good performance”.
The report covers the increasing
importance which corporate culture plays
in delivering long
long--term business and
economic success and on the role of the
board in shaping, monitoring and
overseeing culture.
The Government is currently consulting
on revisions to the UK Corporate
Governance Code (against which
Premium Listed companies on the
London Stock Exchange must ‘ comply or
explain
explain’’). One of the updated Principles
highlights how culture should be aligned
with the company
company’’s strategy and is
supported by the following new Provision:
"Directors should embody and promote
the desired culture of the company. The
board should monitor and assess the
culture to satisfy itself that behaviour
throughout the business is aligned with
the company
company’’s values. Where it finds
misalignment it should take corrective
action." (Provision 2)
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FCA discussion paper: “Transforming
culture in financial services”
Published on 12 March 2018, the FCA
discussion paper is a set of essays that
discuss what a good culture might look like,
the role of regulation and regulators, how
firms might go beyond incentives, and how
to change behaviour for the better. The
FCA would like all those with an interest in
financial services to consider the issues in
the paper and to engage in the debate
about what constitutes a healthy culture,
and how to promote it.
This is supported by the draft
accompanying Guidance, which has a
section on culture including the statement
that: "The board sets the framework
within which a healthy corporate culture
can develop, that underpins the way in
which the company operates. It then
satisfies itself that the culture throughout
the organisation is consistent with that
framework, leading by example and taking
action where it spots
misalignment." (Guidance 39)
On 12 March 2018 the BSB published its
Statement of Principles for Strengthening
Professionalism designed to “challenge
the leaders of banks and building societies
to invest in their employees, and ensure a
sustained focus on serving customers,
clients and broader society”. On 15 March
2018 the BSB published its 2018 Annual
Review, which includes the results and
insights of its second annual assessment
of culture, behaviour and competence in
UK banking. This is based on core
questions, each relating to one of the nine
characteristics identified by the BSB as
associated with a good culture. Andrew
Bailey, Chief Executive of the FCA,
commented: ‘ For firms to be able to
manage their culture, they must first
understand it. The Banking Standards
Board
Board’’s ground
ground--breaking work gives its
member firms an important perspective
on their own culture, and addresses
challenges that the sector collectively
needs to overcome in order to serve both
its customers and society well.’

Jonathan Davidson, FCA Executive
Director of Supervision - Retail and
Authorisations, said:
“Culture may not be easily measurable but
it is manageable. So firms can and should
take responsibility for ensuring their
culture is healthy for both their employees
and customers, which can complement
and support their business strategy. We
as a regulator have long gone beyond
having the mindset that simply complying
with rules is enough. However we don
don’’t
believe a one size fits all culture is the right
way to go. So we want to promote a
discussion and consensus on the essential
features of a healthy culture and how
firms, regulators, employees and
customers can help deliver that culture.”
He notes that the FCA focus on four main
drivers when assessing a firm
firm’’s culture:
l
l
l

l

its purpose
its leadership
its approach to rewarding and
managing people
its governance arrangements.

Importantly, he specifically recognises that
different firms will have different cultures.
The FCA have prescribed minimum
conduct rules, but do not prescribe what a
firm
firm’’s culture should be.

On 19 March 2018 Andrew Bailey, Chief
Executive of the FCA gave a speech
emphasising that work on firms
firms’’ culture is
embedded in the work of the FCA
FCA’’s
supervisors and is an important priority for
the FCA and that the essays in the
discussion paper indicate that culture is
about encouraging and incentivising good
things, not just stopping bad things from
happening and that the Senior Managers
Regime and measures to govern the
payment of remuneration are important
developments in creating incentives for
good culture. It lists actionable insights for
financial services leaders and practitioners
to consider how they effect change in their
organisations, including:
l

l

l

l

l

using behavioural science to guide
incentives and cultural change
looking beyond the role of leadership in
effecting change
applying strategic focus to the
continuous process for adapting
culture
fostering environments of trust to
encourage openness and learning
applying a systems perspective in
assessing both internal culture and
external influencers.

The Senior Managers Regime,
Certification regime and new conduct
rules will be extended to all FCA firms in
2019. Our guidance on that can be found
here.
For more information please contact David
Hicks on +44 (0)20 7427 6647 or at
david.hicks@crsblaw.com or William
Granger on +44 (0)20 7427 1073 or at
william.granger@crsblaw.com
william.granger@crsblaw.com..
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In the Spotlight: Crisis
Survival in an Age of
Increased Accountability our Crisis Management
Report
Over the past year, we have been
exploring the latest legal and regulatory
risks and challenges businesses and their
executives are facing across all aspects of
commercial life. We have interviewed
members of senior management across
different organisations, who have had
personal experience of the challenges
presented by this new commercial
environment.
Our research findings confirm our view
that the increasing scrutiny and personal
liability of executives has led to individuals
now facing a deleterious impact not only
on their ability to operate professionally,
but on many aspects of their private lives
too.

Our report “In the Spotlight: Crisis Survival
in an Age of Increased Accountability
Accountability”” is
the product of – and response to – that
research. It provides commentary and
insight on the current climate of increased
scrutiny and regulation, which is particularly
acute in the financial services sector, and
how it can leave corporations and
individuals vulnerable to a crisis. It sets out
practical advice both on prevention and
management of a crisis: the before, the
during and the aftermath.
The report is accompanied by an A to Z
guide, which gives a snapshot of key issues
to look out for and guidance to consider
implementing.
We would be more than happy to discuss
the report with you and any clients to
whom you think the report would be of
particular interest and relevance.
For more information please contact
Stewart Hey on +44 (0)20 7203 5014 or at
stewart.hey@crsblaw.com
stewart.hey@crsblaw.com..
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Contact
We hope that you have enjoyed reading
the Briefing and found it useful. If you are
interested in more information on
anything you have read, please contact
the relevant author, your usual Charles
Russell Speechlys contact, or alternatively:

Jonathan Bayliss
Partner, Editor
T: +44 (0)20 7427 6699
jonathan.bayliss@crsblaw.com
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