
 

 

 
 

 
 

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT  Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are 

registered trademarks of RELX Inc. © 2018 LexisNexis SA-SA-0918-035. The information in this email is current as of September 2018 and is subject to change without notice. 

 
 

 

 

Divorce reforms removing need to assign blame comes as 
'really good news' 
09/04/2019 

 
The Ministry of Justice (MoJ) has announced new divorce reforms that include removing the need to 
assign blame, introducing a six-month minimum timeframe and removing the ability to contest a 
divorce. The reforms aim to reduce family conflict and protect children in divorce proceedings. This 
follows a public consultation and will be introduced shortly through new legislation. Lawyers from 
Mills & Reeve, Charles Russell Speechlys and Dawson Cornwell discuss the reforms, commenting that 
‘this is really good news, especially for families with children—it removes one of the obstacles to 
making progress’. 

 

The current system 

Current divorce law requires people seeking divorce to give evidence of one of five facts: 

• adultery 

• unreasonable behaviour 

• two years’ separation (if the other spouse consents to the divorce) 

• five years’ separation (otherwise) 

• desertion 

Sarah Higgins, partner at Charles Russell Speechlys, says ‘two of these are solely “fault” based (adultery, 
unreasonable behaviour) and two are separation based (two years with consent and five years without 
consent)—the fifth, a rarely used hybrid, being desertion for two years.’ 

Christina Blacklaws, president of the Law Society of England and Wales, says: ‘Forcing couples to wait two 
years—or five years if they cannot agree on the terms of separation—only lengthens the divorce process and 
makes it all the more difficult for couples to move on amicably and co-parent.’ 

The current process also does not require a period of time to elapse before people are granted a decree nisi. 

A consultation on the current system found it can work against reconciliation between partners and be 
damaging to children. 

Russell Bywater, partner at Dawson Cornwell, says: 

‘The current divorce law was considered to be rather hip and trendy (scandalously so by some) when 
introduced at the end of the sixties. It provided limited opportunities for no fault or consent divorce but for 
practical reasons, the vast majority of divorcing couples (over 70%) had to resort to the harder, fault based 
facts (adultery/unreasonable behaviour) to establish the one ground for divorce—namely, irretrievable 
breakdown of the marriage.’ 

Nigel Shepherd, National Head of Family Law at Mills & Reeve, says: 

‘The problem with the current system is, unless you want to (and can afford to be) separated for two years, 
the only way you can move forward with a divorce and sorting out financial arrangements with certainty is to 
attribute blame.’ 

http://www.lawsociety.org.uk/news/press-releases/no-fault-reform-brings-divorce-law-into-21st-century/
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Higgins at Charles Russell Speechlys says this is problematic: 

‘In order for the court to grant the first stage of the divorce—the decree nisi—the petition needs to include a 
few paragraphs setting out what the respondent has done. This is essentially a backward-looking exercise, 
which encourages negative thinking and is often offensive to the respondent to read. At the outset of the 
divorce proceedings, this is unhelpful to the parties, and by increasing conflict, is damaging to children.’ 

 

Proposed changes 

After the consultation found overall support for reform, the MoJ has announced it will move forward with 
proposed changes to divorce law. 

Proposed changes to the law include: 

• introducing a joint application for divorce, while retaining the option for one party to initiate the process 

• replacing the requirement to provide evidence of a ‘fact’ around behaviour or separation with a requirement 
to provide a statement of irretrievable breakdown 

• removing the ability to contest a divorce 

• introducing a minimum timeframe of six months of the petition stage to final divorce 

• retaining the irretrievable breakdown of a marriage as a sole ground for divorce 

• retaining the two-stage legal process—currently decree nisi and decree absolute 

The government aims to reduce family conflict by no longer requiring divorcing couples to place blame each 
other for the breakdown of a marriage. Bywater at Dawson Cornwell says this system ‘adopts a similar 
methodology of other jurisdictions which involves notice being given that the marriage has broken down’. 

 

'Recognition that adults should be able to make autonomous decisions' 

Shepherd at Mills & Reeve says: 

‘It’s the right thing to do to try and remove blame from the process, to try and help people move forward 
constructively. It will allow people to concentrate on what they need to do for their children and sort out their 
financial arrangements as a separated couple. It will really help.’ 

Shepherd continues: 

‘It’s a recognition that adults should be able to make autonomous decisions. To a certain extent, the state still 
remains involved because divorce remains a judicial process, but the idea is to remove the assessment of the 
reasons. This is partly because it’s impossible—in the vast majority of cases—to make a determination as to 
who might be “to blame”. People will still blame each other, but they won’t be able to do so formally.’ 

The MoJ has said the ability to ‘contest’ a divorce is rarely used. Instead, it is known to be misused by 
abusers and so it is proposing to remove it. But, Higgins at Charles Russell Speechlys says ‘there could still 
be challenges for instance with regard to jurisdiction, or the legal validity of the marriage’. 

The MoJ has also said the new minimum timeframe of six months will provide a ‘meaningful period of 
reflection’ and help couples agree on future arrangements. Courts will still have the power to expedite this 
process. 

Blacklaws at the Law Society says this is to be welcomed: ‘Introducing a “no fault” divorce and introducing a 
six-month time-frame allowing couples to reflect on their decision will change the way divorce works—for the 
better.’ 

Shepherd at Milles & Reeve says these reforms will also be important in the future: 
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‘We are now moving to online divorce. It’s being piloted by a small group of solicitors’ firms, but will be rolled 
out to all firms by the end of this year. That process takes divorcing partners through the divorce. It’s self-
evident that if you have a notification system, as proposed with the new law, that it fits very well with the 
online process because there is no judicial discretion at any of the stages of the new procedure. 

'There’s a notification that’s got a fixed date at the beginning and there’s a date at the end. People may still 
have problems with proving service, but you don’t need any objective attempt to assess behaviour allegations 
or if adultery has taken place. It makes things simpler. It doesn’t make divorce easier, it just makes it kinder.’ 

 

Sources: 

New divorce law to end the blame game 

Reform of the legal requirements for divorce 

 

Written by Andrew Muir.  

The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor. 
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