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Lawyers as active participants 

 
14/04/2015 
 

Family analysis: How can the extent of advice provided affect the court's approach to an agreement 
between parties? Grant Howell, partner at Charles Russell Speechlys LLP, says the case of Hopkins 
v Hopkins emphasises the key role played by legal practitioners as both advisers and active 
participants that may determine the outcome of a case. 
 

Original news 

Hopkins v Hopkins [2015] EWHC 812 (Fam) 

The parties had married in 2009. Prior to their marriage the parties had an affair while married to other 
people and a son born in 1981. The parties separated and in August 2011 entered into a post-nuptial 
agreement. The wife sought additional provision of £2m, over and above that provided for in the agreement, 
and submitted that she had entered into the agreement, inter alia, under duress. The court found that the 
post-nuptial agreement was entered into freely by the wife, with a full appreciation of its implications. The 
court went on to consider over-arching fairness and the wife's needs and ordered a dismissal of the wife's 
claim on the husband making a payment of £200,000 on the basis that that amount was required to meet the 
wife's needs, albeit needs created by the costs of litigation. 
 

What is the significance of this decision? 

Although this is purely a decision of a High Court judge and fact specific as always, it adds to the list of cases 
showing the clear direction of travel as to recognition by the courts of the parties' autonomy. It also 
emphasises the key role played by legal practitioners, not just as advisers but as active participants 
determining the outcome of the case. 
 

How does this further our understanding of the court's treatment of post-nuptial 
agreements? 

Hopkins is a further example of the 'sea-change' following the Supreme Court decision in Radmacher 
(formerly Granatino) v Granatino (pre-nuptial contract) [2010] UKSC 42, [2010] 3 FCR 583, ie the decision 
underlines that an agreement upheld by the court as fair does not need to replicate or exceed what a court 
would have awarded had there not been an agreement. 
 

What was the court's approach to the issue of duress? 

The bar is set high to prove duress and any evidence must be seen in the context of the evidence as a 
whole. For example, in Hopkins written confirmation by the husband himself that he had bullied the wife 
during the relationship was weighed up alongside other correspondence between them where he pleaded 
forgiveness and made clear that it was for the wife to decide if the relationship continued. 
 

To what extent does the judgment clarify the law in this area? 

The judgment in Hopkins assists to the degree that it helpfully looks beyond duress to undue pressure. 
Undue pressure may fall short of duress and may be enough to overturn an agreement due to the nature of 
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the relationship. However, that relationship must then be viewed in the context of the evidence as a whole. 
Here, the wealth of the husband and his financial dominance--as well as admitted bullying on his part on 
occasion during the relationship--was not sufficient to overturn the agreement as it was outweighed by the 
age, maturity and experience of the wife, the disclosure provided, and the comprehensive legal advice she 
had received. 
 

What are the lessons to be learnt from this case? 

First, for the practitioner, Hopkins highlights the crucial importance of keeping detailed notes (even if 
handwritten as here) as to what was said, the state of the relationship and the emotional state of the parties 
at any one time as that may have a determining effect on a court's decision as to whether to uphold an 
agreement or not. Good notes are not a matter of boring administration, but are potentially vital. Here, for 
example, the wife's solicitor's view as to her demeanour on signing the agreement was significant to the 
judge as was the lack of any mention of physical violence other than one incident which the husband denied. 
This point was also considered in the older (pre-Radmacher) case of NA v MA [2006] EWHC 2900 (Fam), 
[2007] All ER (D) 41 (Jan) where the court took the view that in order to overturn the agreement, it had to be 
shown that the wife's will had been overborne by her husband exercising undue pressure of influence over 
her. 

Second, the decision highlights the need to look at a case as a whole where a party seeks to overturn an 
agreement. Proof of emotional state and feeling pressurised are very relevant, but not the whole answer; 
such evidence must be seen in the context of what happened and whether that was explicable. 

Third, to overturn an agreement on the basis of 'real need', a party's situation must be desperate--such as in 
Luckwell v Limata [2014] EWHC 502 (Fam) where a husband was left homeless. In Hopkins, the wife had 
her reasonable housing need satisfied, a car provided, and in addition was due further sums. That simply did 
not, in the court's view, show her as being left in 'real need'.  
 

How might this decision influence the advice lawyers give to their clients? 

If approached for advice on an agreement, a practitioner must consider at the very beginning whether a 
client benefits from being advised at all. An agreement may still be upheld if the client has not been advised, 
as was made clear in Radmacher.  However, in Hopkins, the extent of the advice taken by the wife, 
including a 21-page letter of advice and counsel's opinion, played a crucial role in the court deciding to 
uphold the agreement.  

When acting for the financially stronger party it is worth bearing in mind that even if the weaker financial party 
is willing to sign an agreement which will leave them in a position of real need in the future, to go ahead on 
that basis is likely to be an unacceptable risk for the stronger financial party as it may well mean that the 
agreement is not subsequently upheld. 

Finally, even though no agreement can be binding and oust the jurisdiction of the court, the state of the law 
now is such that an agreement should not be signed unless a client is prepared to be held to it in the future. 
 

Any further points of interest? 

These cases require careful consideration as to the best tactics to employ. The wife chose to waive privilege 
on her solicitor's file--she had little choice but to do so given the onus upon her to prove her case. As it 
turned out, this was a mixed blessing as the judge drew upon the evidence available to ultimately decide 
against her. In contrast, the husband did not waive privilege. That was a risk but the judge noted this was his 
prerogative and it did not fatally weaken his case.  

Grant Howell is a specialist family lawyer and was managing partner of Charles Russell LLP for eight years. 
Grant is a family law arbitrator and a trained collaborative lawyer. He deals with all aspects of family 
breakdown both as regards finance and children. He also has substantial experience in drawing up 
pre-nuptial agreements. Grant acts for clients both in England and from around the world on English family 
law matters. His caseload includes acting for expatriates based in the Middle East and working in liaison with 
leading international family lawyers, as well as giving expert evidence on English family law. Throughout his 
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career Grant has involved himself in family law organisations at the forefront of legal training and reform and 
gives presentations on family law matters regularly, both in England and abroad. He is joint general editor of 
Butterworths Family Law Service. 

Interviewed by Kate Beaumont. 
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