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Care Homes: Investing in the 
Future
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A key challenge for investors looking to deploy capital in 
the care homes sector is the relatively small number of 
established operators with a track record of delivering 
successful homes over a sustained period. With sentiment 
moving towards longer term investment holds (Source: UK 
Healthcare: Demand Dramatically Outstripping Supply, CBRE), 
operator quality can be more important than pure bricks and 
mortar. 

There is huge scope for growth in investments in care homes 
as the market and different models of delivery become better 
understood. Whilst analysis of past performance is critical 
when making investment decisions, it is also important to 
explore how any deal is future-proofed, so that both the 
homes that are invested in and the operators that run them 
reach their potential.

Investing in the operator

Investing in existing buildings

Sale and leaseback transactions are a popular and well-
understood route for investors to access the healthcare 
sector - lease terms for sale and leaseback transactions 
typically last for 30 years. In the context of portfolio 
investments, framework agreements are a useful mechanism 
for governing the wider commercial relationship. 

Operators will seek flexibility over how the portfolio is 
managed, such as retaining an ability to substitute in 
equivalent assets, to facilitate partial sales to other providers 
or replace underperforming assets. Allowing a certain amount 
of flexibility necessarily involves ceding tight control over the 
assets, which can be unpalatable for some investors. It should 
not be considered without thorough due diligence on the 
operator’s track record.

Consideration should be given to the flexibility provided to 
operators to enable an exit during the term of the investment, 
either to a third party operator or as part of a generational 
shift in the management team. A clear exit framework affords 
both parties protection – whilst giving the operator certainty 
as to their route out, it allows the investor to safeguard their 
income stream.

Attention should be given to the underlying real estate, 
including how resistant it will be to obsolescence and 
dilapidation, which can affect reversionary value and investor 
exit strategies. The investor should seek provisions which 
promote active management of property.

A simple approach is to include minimum annual capital 
expenditure requirements in the lease. It may make 
sense, where investing in a portfolio, to consider how such 
requirements are spread – in an operator led investment, 
there may be logic in allowing the management team 
discretion as to how money is spent, but equally the investor 
may want the comfort of knowing that a minimum amount is 
being injected into each home.
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Investing in buildings of the future
Operators will need to explore and invest in technology as it 
advances to meet the demand for more efficiently targeted 
and delivered healthcare.  Similar to lease clauses requiring 
cooperation between landlord and tenant in promoting 
energy efficiency, cooperation clauses can be used where 
technological advances provide possible benefits. The 
enforceability of such clauses may be debatable, but they 
do ensure that both parties focus their attention on the 
future. Well-equipped properties create reversionary value 
for the landlord and operational and cost efficiencies for the 
operator.
 
Charles Russell Speechlys’ New Real survey and report looked 
at the concept of smart buildings and the potential uses of 
technology in development. The survey established that the 
majority of those in the industry believe smart buildings offer 
efficiencies in relation to productivity, space utilisation and 
employee wellbeing. This is as true of care homes as it is of 
other developments.  

Technology is being used around the globe to assist with 
monitoring and simple care tasks - in Japan, robots are 
already undertaking certain work of care assistants. Whilst we 
may not be ready to replace the human touch with robotics 
in the UK, technology which uses a combination of wifi and 
sensors can enable the remote/centralised monitoring of 
residents, for example when they get out of bed late at night. 
Such technology can improve the quality of life for residents, 
allowing them more privacy and independence.

The development pipeline
Building Information Modelling (BIM), off-site fabrication 
and even 3D printing also offer opportunities. In particular, the 
adoption of BIM may encourage collaborative working and 
allow buildings to be redeveloped and extended without the 
need for costly and time consuming redesigns. BIM should 
also make maintenance more efficient, with the client being 
provided with everything from the designs of the building 
to manufacturers’ guidance on the materials used and 
recommended maintenance programmes. 

Investors looking at maximising returns may wish to consider 
whether their operator’s development pipeline should be 
executed using more uniform techniques than a bespoke 
development allows, so as to manage both initial construction 
costs and long term maintenance and improvement costs. 

Plan for tomorrow, today
Investors looking for a long term hold in the care homes 
sector need to have an eye on the future when assessing a 
target operator’s value. Giving a proven operator flexibility to 
grow their business can enhance an income stream, whilst 
incentivising proactive building management will protect 
the underlying asset value that underpins the investment. 
Embedding maximum flexibility into building design 
and ensuring that operators are focused on developing 
their businesses to react to future challenges are all key 
considerations for investors in the care sector.

For more information, please contact: 
Mark White, Real Estate (mark.white@crsblaw.com), 
Chris Manning, Corporate (chris.manning@crsblaw.com), 
David Berry, Commercial (david.berry@crsblaw.com),
Andrew Keeley, Construction (andrew.keeley@crsblaw.com)



Planning
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There is an increasing desire from an aging population for 
developments adapted to the needs of older persons. Many 
models of retirement living are emerging, which have different 
lower age restrictions, varying levels of communal facilities 
and differing access to domiciliary and nursing care. Those 
models do not always sit comfortably within existing planning 
use classes or planning policies.

The current Town and Country Planning (Use Classes) Order 
1987 defines use class C2 as including use for the provision 
of residential accommodation and care to people in need of 
care (provided the use does not fall within use class C3) and 
nursing homes.  Use class C3 includes use as a dwelling by 
a single person or a family or by not more than 6 residents 
living together as a single household, including where care is 
provided.

Some retirement models may fall within use class C3, 
including age restricted dwellings where no care is provided 
or small communities of older persons living together as a 
single household with some degree of support. Care homes 
generally fall within use class C2. However, whether or not a 
retirement village or other retirement living model, including 
extra care accommodation, falls within a use class can be 
unclear and depend on a number of factors, including the 
scheme’s specific qualification criteria on the need for care, 
and how the development is managed and operated.

Does the use class matter?  Not always, but when seeking 
planning permission, sometimes authorities apply different 
policies to development within use classes C2 and C3.  In 
particular, a quantum of affordable housing may be required 
for use class C3 schemes, but not care homes – whether 
or not affordable housing is required for a particular type 
of retirement living scheme may depend on the exact 
wording of the policies. Affordable housing requirements can 
create issues with development viability and management, 
particularly if sought on site. 

The Mayor of London’s draft London Plan sought to clarify 
the issue for London. Changes to the Plan following the 
examination differentiate (in emerging Policy H15) between 

“specialist older persons housing”, including sheltered 
accommodation and extra care accommodation, and “care 
home accommodation”. 

The draft plan identifies what specialist older persons housing 
should provide as part of the development: accessible and 
inclusive design; safe storage and charging facilities for 
residents with mobility scooters and suitable pick up and 
drop off facilities close to principal entrances and importantly, 
affordable housing. The draft policy is contentious with 
many operators who consider that the affordable housing 
requirements will render their schemes unviable. There are 
provisions for viability testing. The draft Plan is still subject to 
examination and the final form of Policy H15 remains to be 
seen.

Developers who require their proposed retirement living 
development to fall within use class C2 should consider 
carefully the level of care and care facilities that future 
residents are expected to contribute towards (through the 
service charge) and/or sign up to (through additional care 
packages) and how that is secured, alongside minimum 
age restrictions. Prospective residents may be required 
to undertake an assessment of their care needs, such 
assessments being updated regularly going forwards for 
those in residence. 

Where affordable housing is required as part of a 
development, then the developer will need to agree with the 
local planning authority whether it can be provided on-site 
and if so, the appropriate location, tenure and management 
arrangements. Cascade arrangements can be included to 
protect the developer if a registered provider cannot be 
found or minimum terms are not met. Otherwise, a financial 
contribution may be negotiated towards off-site provision, 
depending on the authority’s policies.

Carefully drafted section 106 agreements or (often for 
appeals) unilateral undertakings will be required to secure the 
above matters and bind those developing and living in the 
scheme in the future. 

For more information, please contact: 
Claire Fallows, Planning (claire.fallows@crsblaw.com)

Retirement Living and the Use 
Class debate
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New Guidance on 
Housing for Older People
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The Government has recently published guidance on housing 
for older and disabled people but does it provide greater 
clarity for the retirement living sector?

In terms of plan-making authorities, the new guidance 
helpfully requires that plans should set clear policies to 
address the housing needs of older people, and to provide for 
specialist housing for older people where a need exists. 

Plan-making authorities still have a wide discretion in terms 
of how housing needs of older people will be identified, and 
whether to allocate sites for specialist housing. 

Where there is an identified unmet need for specialist 
housing, local authorities should take a positive approach 
to schemes that propose to address this need. Decision 
makers are encouraged to consider the location and viability 
of a development when assessing planning applications for 
specialist housing for older people. Local planning authorities 
can encourage the development of more affordable models 
and make use of products like shared ownership. 

The great C2 (Residential Institutions) / C3 (Dwellinghouse) 
Use Class debate in regards to extra care housing remains 
unresolved, despite a recent recommendation from a House 
of Lords Select Committee on Intergenerational Fairness 
and Provision that the Government should issue guidance to 
clarify that extra care retirement communities fall within the 
C2 rather than C3 Use Class. Of course, the draft new London 
Plan proposed by the Mayor suggests that extra care housing 
should fall within Use Class C3 and it remains to be seen what 
the outcome of the examination of that policy will be.

The new Government guidance puts the onus on the 
local planning authority to consider which use class a 
particular development falls within and suggests that they 
may consider, for example, the level of care and scale of 
community facilities provided when reaching a decision. 

For more information, please contact: 
Lydia O’Hagan, Planning (lydia.ohagan@crsblaw.com)Age-restricted general market housing – Generally 

for people aged 55 and over and the active elderly. It 
may include some shared amenities such as communal 
gardens, but does not include support or care services.

Retirement living or sheltered housing – Usually consists 
of purpose-built flats or bungalows with limited communal 
facilities. It does not generally provide care services, 
but provides some support to enable residents to live 
independently. This can include 24 hour on-site assistance 
(alarm) and a warden or house manager.

Extra care housing or housing-with-care – Usually 
consists of purpose-built or adapted flats or bungalows 
with a medium to high level of care available if required, 
through an onsite care agency registered through the 
Care Quality Commission (CQC). Residents are able to live 
independently with 24 hour access to support services 
and staff, and meals are also available. There are often 
extensive communal areas, such as space to socialise or a 
wellbeing centre. 

Residential care homes and nursing homes – Individual 
rooms within a residential building and provide a high level 
of care meeting all activities of daily living. They do not 
usually include support services for independent living. 
This type of housing can also include dementia care 
homes.

Although the new guidance is a step in the right direction, 
it fails to provide any real certainty for developers in the 
retirement living sector. No doubt calls from the industry for 
a dedicated use class for that sector will continue. Whatever 
the use class a development falls into, however, a key 
question is what planning policies apply to that development, 
including importantly by way of on-site or off-site affordable 
housing requirements and community infrastructure levy. 
The guidance does not do enough to encourage authorities 
to consider easing the burden for developments providing 
communal and care facilities for older people. 

The guidance provides an indicative list of four types of 
specialist housing for older people but notes that there is a 
significant amount of variability in the models provided:



Retirement Living and Care Homes: The opportunities and challenges   |  1312  |   Retirement Living and Care Homes: The opportunities and challenges 

Assisted Living Housing: 
Key Considerations For 
Investors
There has been a rapid rise in commercial investors funding 
housing for vulnerable tenants. In April 2019 Civitas Social 
Housing completed its largest ever deal in the sector with a 
£73.5m acquisition.
We signpost below some of the key legal considerations 
relevant to investors considering this sector.  
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Security of tenure provisions (Landlord and Tenant Act 
1954) – it is prudent for leases to be contracted out of the 
protection of the 1954 Act if landlords / investors want 
certainty that tenants cannot benefit from rights to renew.

Rental guarantees – The care operator/local council 
should be obliged to pay the rent that would have 
otherwise been paid by the individual tenant in the case 
of voids, potentially capped at the housing benefit that 
would have been received by the registered provider. In 
return, the care operator / local council is likely to request 
exclusive nomination rights.

Grace periods – An “initial void period” to allow a property 
to fill up and “subsequent void periods” when individual 
units are vacated are commonly negotiated. Provisions 
should prevent individual tenants being moved between 
properties to benefit from subsequent void periods.

Void surcharge funds – Registered providers / operators 
may be obliged to ring fence funds in a “void surcharge 
fund” to cover voids.  Such accounts create additional 
financial security to underpin the model.

Additional accommodation – Care operators frequently 
require rooms for staff accommodation and/or office 
space. Any licence / sublease can be incorporated into a 
service level agreement or documented separately. 

Data protection – Given the sensitivities around tenants 
with care and support needs, care is needed in respect of 
data protection and confidentiality. 

All transactions will be both property and party specific. 
Investors in this sector will also need to be mindful of the 
regulations that govern the use and occupation of properties 
for assisted living.  

For more information, please contact:
Naomi Nettleton, Real Estate
(naomi.nettleton@crsblaw.com)

Enfranchisement – Leases granted to operators / 
tenants for over 21 years could benefit from rights of 
enfranchisement, whereby the tenant can acquire the 
freehold (subject to other qualification criteria). This risk 
should be considered at the outset, as it may affect the 
value of the freehold reversion and ability to raise external 
financing. The risk of enfranchisement must also be 
considered in respect of apartment schemes. Advice 
should be sought on structuring leasehold documentation 
to manage any unacceptable risk of enfranchisement.

Sublettings – The landlord / investor is unlikely to want 
the administrative burden of approving all sublettings to 
individual tenants with care and support needs.  Carefully 
drafted provisions can allow the tenant / operator to sub-
let within specific, narrow parameters.  

Repair – Landlords should consider obliging the 
tenant / operator to put aside monies into a maintenance 
and repair fund for upkeep. This will add security to the 
investment value of the freehold.  

Rental income – If rents are calculated by reference to 
the housing benefit received by individual tenants with 
care and support needs, then investors / landlords should 
ensure that the user clause and assignment provisions 
reflect this. Following financial issues faced by registered 
providers within this sector, clauses obliging them to 
assign leases to another registered provider nominated 
by the landlord following defined insolvency events are 
commonplace, to preserve the care and support for 
individual tenants.  The risk of set aside and need for 
severance clauses should be considered.

Certainty on voids – Landlords should consider clauses 
requiring tenants / operators to have agreements in place 
requiring local councils or other operators nominating 
occupiers to pay rent on voids, as explained further below.

Key Considerations for Investors
The holding structure for supported housing usually passes 
day-to-day responsibility down to the operator / tenant 
(often a registered provider) and secures a long term income 
stream for the landlord / investor, often through a long term, 
full repairing lease. Individual occupants may be nominated by 
a local council or a care operator.

Key considerations include the following:

Nomination and / or service level agreements are usually 
entered into by the tenant / operator, local council / care 
operator and potentially the investor / landlord. Key provisions 
for an investor / landlord are as follows:
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Retirement Living and Care 
Home Deals:
Six Potential Pitfalls
The demand for retirement living developments and 
care homes is providing good business opportunities for 
developers and operators, and investors into the sector. We 
set out below some of the potential pitfalls that all parties 
should watch out for. 
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Six Potential Pitfalls
Does the actual or proposed use have planning 
permission?

The terms of any planning permission and section 106 
obligation require detailed consideration, particularly 
where conditions or provisions require the use of the 
development to fall within a particular use class as defined 
by the Town and Country Planning (Use Classes) Order 
1987. If changes to a permission or section 106 obligation 
are required, the risk of the authority objecting to such 
changes should be considered.

Does the use comply with any lease?

If the relevant interest in land is leasehold, the use 
permitted by the lease must also be taken into account. 
The lease may permit a specific use, for example “a 
residential care home for five residents” or allow uses 
within one or more use classes.

It is usually for the tenant / operator to ensure that the 
permitted use is lawful – if there is a breach of planning 
control, the tenant will also be in breach of its lease.  This 
could result in the operator having to stop that use and 
suffer loss of income and possibly reputational damage. 
A change of use or planning application may require 
landlord’s consent. If there is an absolute prohibition 
on such matters, the landlord is under no obligation 
to act reasonably, but may be cooperative if it is in its 
commercial interest.

Do any restrictive covenants affect the proposal?

Restrictive covenants can hinder development, for 
example by limiting the extent of buildings permitted on 
site or preventing certain uses.  Where such restrictions 
appear on the title, further investigations will be needed 
to establish whether they remain enforceable and by 
whom.  In certain circumstances, the owner may apply to 
the Upper Tribunal for the covenants to be discharged or 
modified, but this process will obviously involve additional 
time, cost and risk. Alternatively, insurance may be 
available.

Is a HMO licence required?

Certain occupancy models can require a HMO (Houses 
in Multiple Occupation) licence, in which case certain 
standards and obligations will apply. Regulations that 
prevented care homes (including staff accommodation) 
from being categorised as a HMO were revoked in 
2010 and have not been replaced. At present, the HMO 
regulatory scheme does not expressly cover staff 
accommodation.  Exemptions include care homes 
controlled or managed by a public sector body.

Do the occupiers have property rights?

The status of residents and carers should be checked to 
establish whether they have any property rights.  Where 
a care home is let to an operator under a commercial 
lease or agreement, residents may occupy as contractual 
licensees or may have assured shorthold tenancies of 
specific rooms. Occupation by resident carers is usually 
linked to their employment, often through an express 
requirement of their employment contract or via a service 
tenancy with exclusive possession of a specified area.  

The legal status of the arrangements will depend on 
how the occupation works in reality rather than how it 
is described in any documentation.  The processes for 
evicting a tenant or carer can be lengthy and require court 
action, and be particularly complex and controversial in 
the case of residents lacking mental capacity.

Could the residents seek to acquire the freehold?

This may be an issue if any of the tenants have or are to 
be granted leases for more than 21 years. Consideration 
must be given to their rights of pre-emption on a sale of 
the development and their rights to acquire the freehold 
or just to take over the management of the development. 
This is particularly relevant where the long leases are 
contained in their own blocks. A detailed analysis may 
need to be undertaken.

Careful due diligence is required at the outset to ensure 
that all parties’ aspirations for a site can be met within the 
desired timescales.

For more information, please contact:
Ingrid Saffin, Real Estate (ingrid.saffin@crsblaw.com), 
Emma Humphreys, Property Litigation
(emma.humphreys@crsblaw.com),
Jennifer Berritt, Real Estate
(jennifer.berritt@crsblaw.com)

1. 4.

2. 5.

3. 6.
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Meeting Housing Needs 
for Older Persons on 
Strategic Sites
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Research shows that out of the 55 million people currently 
residing in England, over 11 million are over the age of 65, with 
that number forecast to rise by 22% by 2025. However, only 
2.6% of current UK housing stock sits within the retirement / 
senior living sector and demand is increasing.

An adequate supply of specialist homes for older persons, 
with care available where appropriate, will lead to wider 
positive impacts for the UK economy such as the release of 
family homes on to the market and less strain on the NHS and 
social services. 

Local planning authorities are required by national planning 
policy to assess the need for housing for older persons in 
their areas and to plan for them accordingly. Increasingly, 
landowners and developers are required to include an 
element of retirement / senior living in major regeneration 
schemes, presenting additional opportunities for investors 
and operators in this sector. 

Planning requirements: Planning permissions may require 
the marketing of land for and/or provision of a number 

of retirement / senior living units or other specialist 
accommodation. In certain circumstances, affordable 
accommodation may be sought.

Structuring the transaction: The site developer may 
consider entering into a forward funding agreement, which 
will assist cash flow throughout the development of the site. 
Alternatively, the transaction could be structured as a joint 
venture with the retirement / senior living provider or care 
operator, so that the costs and profits are shared throughout 
the lifecycle of the scheme. 

Site masterplanning: Planning permissions are often 
secured in outline only and early engagement by site 
developers with potential providers or operators is required 
to ensure that the location of the accommodation within the 
wider scheme reflects their business model. Accommodation 
very close to community facilities may lend itself to models 
attracting older retired persons with higher care needs 
or affordable models. Other models may focus on lower 
density housing in landscaped settings. The design of the 
accommodation and associated facilities will also need to 
reflect the specific requirements of the provider or operator’s 
business model. 

Case study: A national developer entered into a joint venture 
with a government agency and sold a phase of a wider 
scheme to a retirement / senior living provider. The planning 
permission imposed restrictions on traffic generation - 
occupation of part the site by older persons, generating 
less traffic at peak hours, was seen as a planning advantage. 
The use was also beneficial for the local community, 
increasing footfall at local shops and restaurants. The sale 
documentation included requirements on the site developer 
to install necessary infrastructure, a planning overage and a 
price adjustment mechanism. 

55 million

11 million

For more information, please contact:
Daisy Scaife, Real Estate (daisy.scaife@crsblaw.com) 
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Liberty Protection 
Safeguards: 
All Clear Now?

18  |   Retirement Living and Care Homes: The opportunities and challenges 

On 16 May 2019, the controversial Mental Capacity 
(Amendment) Act 2019 received royal assent. When it 
comes into force, it will sweep away the Deprivation of Liberty 
Safeguards (“DoLS”) regime and replace it with Liberty 
Protection Safeguards. 

Changes were necessary because a backlog in processing 
DoLS applications meant over 125,000 children and adults 
were being unlawfully detained.  

The backlog arose following the landmark Cheshire West 
case. In this 2014 case the Supreme Court said the ‘acid 
test’ for deprivation of liberty is whether the person is under 
continuous supervision and control and is not free to leave.  

Baroness Hale said: 

The fact that my living arrangements are 
comfortable, and indeed make my life as enjoyable 
as it could possibly be, should make no difference. A 
gilded cage is still a cage.

This was a significant extension of the concept of deprivation 
of liberty. Care homes became vulnerable to allegations that 
they were acting unlawfully. It is worth remembering that 
even administration of medicine without consent or other 
authorisation is the criminal offence of battery. Unsurprisingly, 
the level of DoLS applications rose from a pre Cheshire West 
level of 13,000 per year to, last year, 230,000. 

Because of this, one would have thought the passage of the 
Act through parliament would have been swift. Instead it has 
gone back and forth between the two Houses of Parliament. 

Why the problems? 

The delay arose as concerns were raised about the original 
drafting of the Act. Commentators have criticised the Act 
for, among other things, issues arising from the process of 
authorisation, the lack of safeguards and the failure to give a 
definition of deprivation of liberty.

What has not been fixed?

The final significant debate related to the definition of 
deprivation of liberty. No definition has been agreed so the 
definition will remain simply as a reference to Article 5 ECHR.  
Instead, guidance about what constitutes a deprivation of 
liberty will be included in a code of practice (as yet unseen).  

For care homes a particular concern may be the fact that 
local authorities will be able to delegate their role as the 
responsible authority that can authorise the DoL to the care 
home manager. The suggestion is that they will only require 
half a day of training which seems short. There are queries 
about whether care home managers will have the time to 
do this alongside their other responsibilities. Will they have 
the access to the patient if the patient is new to the home? 
How are issues of conflict of interest to be resolved? And of 
course, who will pay for this extra work? 

What happens now?

Before we have a complete picture of the new procedures, 
there needs to be:- 

No date has been set for full implementation but it is unlikely 
to be before Spring 2020.

Is the new Act the complete answer?

It is hoped the Act, once in force, will provide a process that 
is less burdensome for all concerned. It will never be the 
complete answer and a huge burden will rest on the Codes 
to provide clear identification of when a deprivation of 
liberty is or is not occurring and many of the practicalities of 
implementation. 

Preparation of regulations to flesh out matters, including 
the answers to some of the queries above; and

The drafting and parliamentary approval of the all-
important Code (or Codes) of Practice.  

1.

2.

“

For more information, please contact:
Susan Hunneyball, Litigation & Dispute Resolution, 
Healthcare (susan.hunneyball@crsblaw.com)
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