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Welcome to the latest
edition of our infrastructure
publication, Infra.Law.
Our winter edition of Infra.Law focuses on issues affecting the
infrastructure sector both in the UK and internationally, particularly
arbitration agreements and the effect of contractor insolvency on
construction projects in the Middle East. We also examine the FIDIC
Golden Principles, the international guidelines setting essential
characteristics of the general conditions of a FIDIC contract, and
whether they’re necessary, as well as issues in the taxation of
Personal Service Companies in the UK Construction Sector.

Michael O’Connor
Partner (Editor)
Construction
T: +44 (0)20 7427 6441

michael.oconnor@crsblaw.com

We also discuss electronic signatures and whether signing off an
email simply with a ‘footer’ automatically causes the sender to enter
into a binding contract. This followed the highly publicised recent
UK Court decision in Neocleous v Rees.
We hope you enjoy reading this edition of Infra.Law. Please get in
touch directly if you would like to discuss any of the issues detailed
within, have any topics you would like to read about in future editions
or for more information on our sister publications, Construct.Law,
focused on the UK construction sector, and ‘Building Up’, which
explores the challenges of delivering taller developments in London
and how property experts are seeking innovative ways to deliver
high quality developments at increased densities.

www.charlesrussellspeechlys.com
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Sharing the pain:
considerations for joint
venture participants
Both contractors and developers often enter into joint ventures
to carry out a specific project. It enables parties to bid on larger
projects, pool their resources, including specialised knowledge,
and spread risk across the participants. The recent Technology
and Construction Court (England and Wales) decision in
Doosan Enpure Ltd v Interserve Construction Ltd [2019] EWHC 2497
serves as a reminder to participants in construction joint
ventures of the potential pitfalls of intra-JV disputes.
By Amelia Hamilton, Associate

Winter 2019

Target cost contracts

Under an NEC 3 Option C Contract, a
target cost or price is agreed between the
parties which includes the contractor’s
estimate of its “Defined Costs” to carry out
the works, plus a fee for its costs, overheads
and profit. The contractor is entitled to
these costs and its fee, less any “Disallowed
Costs”, which becomes the final “Price for
Work Done to Date”. Upon completion,
an assessment is made of the “Price for
Work Done to Date” and the target cost,
as adjusted, and any cost saving or overrun
is allocated according to a predetermined
formula, commonly known as a “pain/gain
share” mechanism. The parties share in any
saving against the target or pay their agreed
share of the excess, as the case may be.

Payments from the
joint venture account

Doosan Enpure Limited (Doosan and
Interserve Construction Limited (Interserve)
entered into a joint venture agreement (JVA)
to upgrade the Horsley Water Treatment
Works in Northumberland for Northumbrian
Water Limited (NWL). NWL and the JV
parties entered into a contract based on
the NEC3 Engineering and Construction
Contract (ECC), including Option C (Target
contract with activity schedule).
Throughout the project, the JV parties
submitted a consolidated application for
payment to NWL, which consisted of a
spreadsheet setting out each of the parties’
costs separately. In accordance with the
JVA, monies paid under the contract with
NWL were held in a joint venture account,
to be allocated between the JV parties as
interim payments. In practice, those interim
payments made no assessment of the
pain/gain share under the contract’s target
cost mechanism.
A dispute arose between the JV parties
part way through the project when
Interserve refused to sign-off the release
of funds from the joint venture account.
The parties disagreed over whether interim
payments under the JVA should be made
on an actual cost basis or whether they
should take into account the potential pain/
gain share to be assessed upon completion
of the works. Interserve argued that the
JVA required consideration of the pain/gain
share in relation to each interim payment
and, therefore, Doosan had already been
paid more than its entitlement.
4
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Doosan sought summary judgment on
the basis that the JVA did not permit
suspension of payment in this way.

Interim payments
under NEC3 Option C

The court first considered how interim
payments under the NEC3 contract
with NWL operated. Did it permit interim
pain/gain share adjustments? The court
held that it did not. Clause 53.3 of an
unamended NEC3 Option C provides
that the pain/gain mechanism can only be
applied at completion of the works:
“The Project Manager makes a
preliminary assessment of the
Contractor’s share at Completion of the
whole of the works using his forecasts
of the final Price for Work Done to Date
and the final total of the Prices.”
The court emphasised that there was no
opportunity for NWL to apply the pain/gain
share mechanism at an earlier stage. Pain/
gain share adjustments under the Joint
Venture Agreement.
The court then considered whether the JVA
permitted pain/gain share adjustments at
an interim stage and in particular looked at
clause 8.6 of the JVA, which provided that:

“The parties shall receive interim
payments from the JV in reimbursement
of the Works Part Costs incurred by each
party as shown on the parties’ Interim
Cost Statements. Works Part Costs shall
be reimbursed in accordance with the
principles set out in Schedule 4.”
Each JV party separately submitted
“Interim Cost Statements” which formed
part of their consolidated application for
payment to NWL. The court noted that
Schedule 4 addressed what happened at
“the end of the project in terms of pain/
gain”, but made no specific reference to
principles applicable to interim payments.
Clause 8.9 of the JVA also dealt with
interim payments. It provided that, where
that part of the works for which a JV
participant was responsible, was delayed
and was likely to delay completion to the
contract resulting in potential deduction
of damages, the JV Committee could be
asked to “suspend or reduce the level of
interim payments to the other Party to take
account of the anticipated damages.”

continued to receive interim payments
pursuant to clause 8.6, without taking into
account any ‘pain-share’ adjustments.

Interpretation and
operation of the JVA

The court considered that the first
sentence of clause 8.6 of the JVA was the
operative one. It required the full payment
from NWL under the head contract to be
distributed between the JV parties without
any assessment of the potential pain/
gain share. Although the court reviewed a
number of the JVA provisions, it was unable
to establish any agreement to apply the
pain/gain share mechanism to the interim
payments or that deductions should be
made from the interim payments.
The court therefore granted declarations
that Interserve had breached the JVA by
refusing to authorise the release of interim
payments and declared that Doosan was
entitled to the release of over £5 million
from the joint venture account.
A version of this article was published
as a blog by Practical Law Construction
on 14 November 2019.

The JV Committee had been unable to
reach agreement on the suspension of
payments. Accordingly, the parties had

Considerations for JV participants
While this case turns on the precise wording of the JVA, it demonstrates the potential pitfalls of target cost contracting
for participants in construction joint ventures. Considerations for parties looking to enter into a joint venture under a target
cost contract include:
• B
 ear in mind the fundamental nature of the NEC Target Cost
contract. Under an unamended NEC3 Option C contract, any
potential adjustments under the pain/gain share mechanism
will only become operative on completion (even where the
target cost is exceeded before that time). The parties may
agree to amend the standard form to allow pain/gain share
adjustments to be made for interim payments, reducing the
need to recover certain overpayments upon completion.
However, this brings an added and considerable administrative
burden to the payment process at each interim stage.
• E
 nsure the JVA terms are consistent with the construction
contract and include an order of precedence provision in the
event of inconsistency. The court found here that the terms of
the contract with NWL were relevant to the JVA as definitions
from the head contract were carried over into the JVA.

www.charlesrussellspeechlys.com

• C
 learly delineate the works to be carried out by each JV
member. Here the JVA effectively provided that, as between
each other, each party was liable to the other for satisfactory
performance of those works that each party was required
to undertake. This arrangement can give rise to disputes
where the works to be carried out by each party interface and
potentially overlap and where any delay to one JV member’s
works may adversely impact the works of the other.
• O
 utline the authority of any JV committee and include
efficient dispute resolution provisions to avoid deadlocks so
far as possible. In this case, decisions by the JV Committee in
respect of payments to the JV parties required the consent of
both parties and a unanimous decision of the JV Committee.
This type of provision can block decision making, resulting in
escalation of the dispute, as occurred here.
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Contract administration
and notice provisions:
mere procedure or condition
precedent?
Recent decisions considering time bars and notification
provisions have generated considerable commentary and
discussion over the last few months. One of these is the English
High Court decision in Boskalis Offshore Marine Contractive
BV v Atlantic Marine and Aviation LLP (the “Atlantic Tonjer”) [2019]
EWHC 1213 (Comm) which concerned notification provisions in
a payment clause and the timely challenge of disputed invoices
before they were due for payment.
By Christopher Hadnutt, Associate

A ‘time bar’ in appearance only

Although Boskalis concerned a
charterparty, parallels can be drawn with the
notification provisions in many construction
contracts where payment is disputed.
Atlantic Marine owned the Atlantic Tonjer
and chartered it to Boskalis for a 21 day
period. The charterparty contained various
clauses detailing the terms of payment. The
dispute centred on provisions which stated
that firstly, Boskalis would pay all invoices
within 21 days of receipt, and secondly, if
Boskalis wished to dispute an invoice, it
had to do so before the date it was due for
payment:
“If the Charterers reasonably believe
an incorrect invoice has been issued,
they shall notify the Owners promptly,
but in no event later than the due date
[21 days from receipt of the invoice],
specifying the reason for disputing
the invoice. The Charterers shall pay
the undisputed portion […] but shall
be entitled to withhold payment of the
disputed amount…”.
Boskalis attempted to dispute an invoice
using an off-hire defence. However, it failed
to do so before the date that it was due
for payment. The court, confirming the
decision reached by the arbitral tribunal,
found that Boskalis was bound to pay the
6

invoice in full. There was scope for this
payment to be adjusted by a prescribed
procedure, but the court was clear that
Boskalis was to pay the invoice in the first
instance.
The court was at pains to state that the
clause did not amount to a time bar or an
exclusion or limitation clause, even though
it very much behaved like one. It was a clear
and unambiguous clause, entered into by
commercial parties of equal bargaining
power in circumstances where, as is the
case in the construction industry, cash
flow is crucial. As the judge said: “To put it
another way, the parties have bargained for
how disputed payments are to be raised”. It
was, in effect, a provision with which Boskalis
must comply, failing which it was obliged to
pay the full amount of the invoice.
There are clear similarities between the
Boskalis provision and provisions commonly
found in many construction contracts.
But what does the approach taken in this
case suggest for certain provisions of
construction contracts that parties may
typically view as merely procedural?

Clear language and
conditions precedent

It has been said that drafting is not just
about being understood, it’s about making

it impossible to be misunderstood. Lawyers
are generally told that if you want to draft
an effective condition precedent, you
should do so explicitly, using clear language.
There have been a few cases that shed
some light on this issue for the purpose of
construction contracts.

Notification requirements
in standard form construction
contracts

In terms of the contractor’s entitlement to
claim certain loss and expense, Clause 4.20
of the JCT SBC 2016 (commonly used in
the UK) states:
“If in the execution of this Contract
the Contractor incurs or is likely to
incur any direct loss and/or expense as
a result of…[deferment of possession
or a Relevant Matter]…he shall, subject
to clause 4.20.2 and compliance with
the provisions of clause 4.21 be entitled
to reimbursement of that loss and/or
expense.”
Clause 4.21 sets out the notification
requirements for such loss and expense
claims, including the need to notify the
employer of the claim as soon as the likely
effect of the matter or nature and extent of
the loss and expense becomes, or should
have become, reasonably apparent.
Some contractors may be of the view that
there is no condition precedent here. Case
law on this clause is scant. However, various
decisions on similar clauses may cast some
doubt on this approach.
London Borough of Merton v Stanley Hugh
Leach Ltd (1985) 32 BLR 51, concerned the
1963 version of the JCT Standard Form.
The wording at that time (in Clause 24) was
somewhat different, although the intention
is much the same:
“If upon written application to him by
the Contractor the Architect…is of the
opinion that the Contractor has been
involved in direct loss and/or expense…
and if the written application is made
within a reasonable time of it becoming
apparent that the progress of the Works
or any part thereof has been affected as
aforesaid, then the Architect…[should
ascertain] the amount of such loss
and/or expense…”
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Mr Justice Vinelott concluded that this
clause was (in his words) an “if” provision
– it is operative only if the preconditions
prefaced by the word ‘if’ are satisfied.
Among these is the precondition that
a written application is made within a
reasonable time.
A more recent decision, although not
in respect of a construction standard
form, was Steria Limited v Sigma Wireless
Communications Limited [2007] EWHC
3454 (TCC). This concerned an extension
of time provision in an IT services contract:
“If…[the Sub-contractor is delayed by
a reason entitling it to an extension of
time]… provided the Sub-Contractor
shall have given within a reasonable
period written notice to the Contractor
of the circumstances giving rise to the
delay, the time for completion here
under shall be extended…”
The court considered whether the
wording was sufficient to require the subcontractor to give a written notice as
a condition precedent to its entitlement to
an extension of time. It concluded that it
was. Stephen Davies J concluded that
“[w]hat the sub-contractor is required to
do is give written notice within a reasonable
period from when he is delayed, and the
fact that there may be scope for argument
in an individual case as to whether or not
a notice was given within a reasonable
period is not in itself any reason for arguing
that it is unclear in its meaning and intent”.
He went on to say explicitly that a further
statement that the provision was
intended as a condition precedent
was not necessary.
In the first instance decision in Obrascon
Huarte Lain SA v Her Majesty’s AG for
Gibraltar [2014] EWHC 1028 (TCC),
Akenhead J considered the FIDIC
Yellow Book’s provisions for claiming an
extension of time which mirror those found
elsewhere in the FIDIC suite. Clause 20.1
of the FIDIC Yellow Book 1999 was
identified by the court as imposing a
condition precedent:
“20.1 If the Contractor considers
himself to be entitled to any extension
of the Time for Completion…under any
Clause of these Conditions or otherwise
in connection with the Contract, the
www.charlesrussellspeechlys.com

Contractor shall give notice to the
Engineer, describing the event or
circumstance giving rise to the claim.
The notice shall be given as soon as
practicable, and not later than 28 days
after the Contractor became aware, or
should have become aware, of the
event or circumstance.”
Akenhead J noted that, in practice, the
“event or circumstance giving rise to the
claim” for an extension must first occur
and the contractor must either be aware
of or have the means of knowing about
this event or circumstance “before the
condition precedent bites”. Notice of
the claim should also be given in writing
to the employer as soon as practicable,
and certainly before the 28 day longstop
date. Under English law, failure to give the
required notice will result in the contractor
forfeiting its entitlement to an extension of
time and/or additional payment in respect
of what would otherwise be a valid claim.

More than merely procedural

There have been a range of cases where
conditions precedent have been found
to exist, as well as cases where the courts
have considered that more specific drafting
is required. Unfortunately, this makes it
difficult to draw a firm conclusion on clauses
in standard form construction contracts.

It goes without saying that contractors
should, as a matter of course, make sure
they comply in full with all of the notice
requirements under their contracts.
Whether drafting or administering
construction contracts, one needs to be
acutely aware of the possible import of
obligations that may be considered, or
appear to be, ‘merely procedural’. Clause
4.20 of the current JCT standard contract,
for example, states that the contractor can
have its loss and expense “subject to […]
compliance with the provisions of clause
4.21”, the notification provision. No strict
deadline is set, but this does not mean
that the clause does not operate as
a condition precedent and will not be
construed as such.
All of this is compounded by the fact that
many modern forms of construction
contract are very good at stating what the
parties should do, and rather less good
at stating what happens if they do not.
Parties may be left guessing as to what
the consequences of their omissions and
breaches might be, and, as Boskalis found
out, they may well guess incorrectly.
A version of the article was published
as a blog by Practical Law Construction
on 27 November 2019.
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Electronic signatures: can
you automatically enter into
a binding contract?
As technology advances, the law must keep up. For some time, parties
have been able to sign or execute a contract and enter into a binding
transaction by using an electronic form of signature. Many emails are
also ‘signed off’ in this way or simply with a ‘footer’ which includes the
name and details of the sender. To what extent are electronic signatures
valid, such that a binding contract is entered into? In July 2019
the Law Commission of England and Wales issued guidance on the
use of electronic signatures and the recent UK Court decision in
Neocleous v Rees held that an email footer was sufficient
to constitute a signature and create a binding contract.
By Amy Shuttleworth, Trainee Solicitor

Winter 2019

More than a signature

It is worthwhile bearing in mind the
fundamental elements of a contract. It has
long been established that there are three
elements required to create a valid, binding
contract under the common law: offer and
acceptance, consideration and an intention
to create binding legal relations. When it
comes to acceptance of the other party’s
offer, the law has established a number of
rules. For example, acceptance of the
offer must be communicated to the other
party. Equally sensibly, silence cannot
constitute acceptance.
The July 2019 Law Commission Report
on Electronic execution of documents
confirms that these elements must be
present – it is not just the execution of the
contract, whether in writing or electronically,
which is relevant. Critically, the Report
refers to ‘intention’ in relation to electronic
signatures. It states that in determining
whether the method of signature
demonstrates a party’s intention to enter
a binding contract, the courts will adopt
an objective approach considering all the
surrounding circumstances.

Validity of electronic execution

The Report recognises that the UK legal
system must be flexible and that contracts
can be created in many ways. Some
contracts may not need to be executed in
any particular way, while other documents,
8
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such as deeds, need to be witnessed and
signed in a certain way in order to be valid.
Most construction contracts, consultant
appointments and collateral warranties
entered into in relation to a construction
contract are executed as deeds.
In summary, the Law Commission Report
concludes that an electronic signature can
be used to execute a document, including
a deed, provided that:
• The person signing the document
intends to authenticate (or enter into)
the document; and
• Any other formalities required to validly
execute the particular document are also
satisfied. In the case of a deed this would
include the witnessing, attestation and
delivery of the deed.
The reference to ‘any formalities’
includes any formal legal requirements
or alternatively, any specific contractual
requirements that have been prescribed or
agreed by the parties to the contract. Such
formalities might include a requirement
for the signature to be witnessed or
an insistence that the signature is to
be handwritten.

What constitutes an
electronic signature?

Whilst this might seem obvious to those
who regularly use electronic execution, an
electronic signature is not limited to a name
entered electronically into a document.
The Law Commission Report specifies
electronic signatures which have been held
by the UK courts to be valid for the purpose
of executing documents. These include:
a) a name typed at the bottom of an email;
b) clicking the ‘I accept’ tick box on a
website; and
c) the header of a SWIFT message.
This highlights the potential complexity
of electronic execution. It is important
www.charlesrussellspeechlys.com

to be aware of how easily electronic
communication, signatures and email
‘sign offs’ or automatically generated
‘footers’ may be sufficient to constitute
authentication and execution resulting in
a valid and binding contract. The recent
decision in Neocleous v Rees [2019] EWHC
2462 (Ch) (20 September 2019) is one
such example.

Automatic email footers

purpose of the legislation, provided that
the inclusion of the name was for the
purpose of authenticating the document.
The recipient of the email could not know
whether the name and details were added
automatically or manually. However, it was
a conscious decision on the part of the
sender to incorporate the footer into every
email. This conscious decision was enough
to demonstrate intention. The addition
of the words ‘Many thanks’ just above the
footer, further indicated an intention to
connect the name of the sender with the
content of the email.

Take care with
electronic signatures

Neocleous v Rees concerned a string of
email correspondence between the legal
advisors of parties to an agreement for
the transfer of an interest in land. Specific
terms relating to the transfer of land were
set out in the email correspondence
and both legal advisors confirmed their
acceptance of these terms within the
email thread. However, when one of the
parties attempted to enforce these terms,
the other party asserted that the agreed
terms had never been signed and were
therefore unenforceable. Importantly, s.2(3)
of the UK’s Law of Property (Miscellaneous
Provisions) Act 1980 requires an agreement
for the transfer of land to be signed by or
on behalf of each party in order to be
legally binding.
The Court found that a valid and binding
contract had been entered into. The emails
amounted to a single document signed on
the party’s behalf by its solicitor through
the automatic generation of the solicitor’s
name and other details in the footer at the
end of the email chain.
It was argued that the footer was added
automatically to every email and was never
actively intended to represent a legal
signature that would bind the party to the
terms of that particular email. Again, the
Court disagreed. Whether this email footer
was entered by the sender or generated
by computer software, it was sufficient
to render the document “signed” for the

The Court in this case referred to the
conclusions in the Law Commission
Report which confirms that in most cases
electronic signatures can be used as a
viable alternative to handwritten ones.
Senders of email communications (and
that means most of us) should consider
the implications of automatically inserting
names and other details in the ‘footer’
of an email. Their automatic generation
may be sufficient to constitute a signature
for the purpose of execution of a
contract. Consideration should be given
to incorporating a disclaimer into emails
with automatically generated footers,
confirming that the inclusion and content
of the footer is not to be considered a
signature for the purpose of executing a
contract and should not be deemed to
be signed acceptance of any content set
out within the email.
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Taxation of personal service
companies and the UK
construction sector: what
is changing and who will be
affected?

What is IR35?

2020 is looking to be a year in which the tax burden of companies
operating in the UK construction sector is likely to increase. This is due,
firstly, to the delayed implementation of the VAT reverse charge (now
1 October 2020) and also to major changes in the UK tax treatment
of off-payroll workers. We discussed the impact of the VAT reverse
charges in our Infra.Law, Spring 2019 edition, Making (construction)
customers pay. In this article we discuss the implications of the changes
to the off-payroll working rules (commonly known as “IR35”) and steps
companies affected by these changes can start to make.

Historically, the tax and compliance burden
fell on the individual / PSC – so construction
companies and other businesses did
not need to concern themselves with
their application. In 2017, the rules were
reformed to shift the tax and compliance
burden to the end user / client in a public
sector context. These reforms are now
being rolled out (with additional changes)
to the private sector.

By Hugh Gunson, Senior Associate and
Meenakkhi Bhattacharyya, Trainee Solicitor

In summary, after a lengthy period of
consultation, the UK government is
proposing to amend IR35, the existing
off-payroll working rules. These rules are
(very broadly) designed to catch disguised
employment relationships through the use
of personal service companies (PSCs).
The effect is that payments made to the
PSC are subject to employment taxes,
i.e. PAYE and NICs.

This article focusses on the position where
work is done in the UK for UK construction
businesses. Where there are international
elements, the rules may still apply, but there
are additional layers of complexity.

When does IR35 apply?

The IR35 rules apply where an individual
provides their services through a PSC
in circumstances where, if they were
engaged directly, they would be regarded
as an employee for tax purposes. For
example, where an individual is working
under a PSC full time on a single
construction project for a single employer
over a number of years, the starting
assumption is likely to be that they should
be treated as an employee (although the
facts require close examination in each
case). The IR35 rules could potentially
apply to anyone involved in a construction
project, from members of the project
management team, to designers, to
on-site labour, to security guards (and
many more besides).
To determine whether an individual is an
employee for tax purposes requires a
detailed examination of both the relevant
contractual arrangements and their actual
day-to-day working practices. HMRC have
an online tool for this purpose (Check
Employment Status for Tax or CEST), but
this has received criticism for its complexity
and ambiguity – although HMRC are
working on enhancing it at present.
10
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The employment status question has
been the subject of a number of tax
tribunal decisions over the last few years.
A recent case involved an individual
who provided construction management
services (including night-shift
management) to construction companies
– albeit he successfully argued that IR35 did
not apply.

When do the changes come
into force and who is affected?

The new legislation is currently in draft
form. Although it is subject to consultation
and, inevitably, some uncertainty over
its exact status given the upcoming UK
General Election, as drafted it will apply
for the tax year 2020-21 onwards,
regardless of whether the relationship
with the PSC / worker originally started
before that date. There has been no
express indication of any material change
or delay, so affected businesses should
continue to plan on the basis of an April
2020 start date. Detailed HMRC guidance
is also expected in due course.
In terms of any retrospective impact,
HMRC have recently stated that they will
only use information resulting from these
changes to open a new enquiry into earlier
years if there is reason to suspect fraud
or criminal behaviour.
The changes will only apply to businesses
that are not “small”. This means broadly
where two or more of the following
conditions are satisfied:
• t he business’ annual turnover is
not more than £10.2million;
• the balance sheet total is not more
than £5.1million; and
• the number of employees is not
more than 50.

How will these changes work?

The new rules align the treatment for
off-payroll workers in the UK public and
private sector. Broadly, they will operate
at every level of the construction supply
chain, where payments are made by the
“employer” or the “end-user” to the PSC
for an individual worker’s services.
The consultation materials indicate that
the rules do not operate to impose an
obligation on a contractor to enquire into
www.charlesrussellspeechlys.com

or investigate the status of any PSCs
which are engaged by any of its supply
chain. The contractor will only need to
concern itself if it “employs” PSCs
directly or through one or more labour
or recruitment agencies.
In short, the onus is on the “end-user”
of the PSC to determine the employment
status of their contract workers and
whether the IR35 rules apply. They do
this by giving a status determination
statement (or SDS) (broadly a decision on
whether the “employment” test is met) to
both the party they have directly engaged
(either the PSC or any labour supply /
recruitment agent supplying the PSC)
and the individual worker. The intention is
for the SDS to be passed down so that all
parties involved are aware of whether the
rules apply or not. There are provisions
entitling the PSC to challenge an SDS and
requiring the “end-user” to respond to
any such challenge, but we are awaiting
HMRC guidance on how this might be
implemented in practice.
Where the IR35 rules apply, the actual
tax liability falls on the “fee-payer”, i.e.
the person who ultimately pays the PSC.
The “fee-payer” is treated as making a
payment of “earnings” and is required
to operate PAYE and NICs on payments
made to the PSC.

The stated intention is to promote
compliance and incentivise all businesses
to do the relevant due diligence on their
supply chains.

What should affected
businesses be doing to prepare
for the changes?

The new rules place a potentially
significant compliance burden (and
financial risk) on affected construction
companies. They will now be required
to consider the employment status of
individuals and the details of their labour
supply chains in a way they never
have previously.
Affected business should start preparing
as soon as possible for the upcoming
changes. HMRC have been clear that
they expect preparations to begin well
in advance of the April 2020 start date.
HMRC are likely to focus on reviewing
compliance once the new rules take
effect (and may have little sympathy if
work has not been done in time).
A version of this article was published as
a blog by Practical Law Construction on
10 December 2019.

There are penal consequences if
businesses do not comply with their
obligations. For example if a contractor
fails to provide an SDS, the tax liability will
transfer from the employment agent
paying the PSC to the contractor directly.

Steps that may be taken by construction companies include:
• Undertake a full audit of the status of their existing contractor workforce.
• Consider how to deal with those contractors who are caught by IR35 and look at
potential solutions such as bringing them onto payroll.
• Undertake financial assessments of the impact of the IR35 rules and budget
accordingly. For example a review of contract rates might be applicable, especially
when negotiating future service agreements with temporary agencies.
• Initiate conversations with affected contractors as soon as possible.
• Consider and review the procedures in place with any agencies or other intermediaries that form part of the labour supply chain.
• Review systems and processes going forward, in particular to build in an IR35
assessment to the onboarding of new contractors.
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FIDIC Golden Principles
FIDIC publishes a suite of contracts intended for use on international
projects (often referred to as the Rainbow Suite). FIDIC has become
concerned that its contracts are being heavily amended. It considers
these amended contracts may undermine its “brand” position as a
fair and balanced internationally recognised suite of contracts for use
in all jurisdictions. In June 2019, FIDIC published the first edition of
its guide to the FIDIC Golden Principles. The Principles are intended
to dissuade parties from making significant changes to its contracts.
FIDIC consider that it is “misleading” to call a contract “FIDIC”
if amendments undermine their Golden Principles.
By Michael O’Connor, Partner

FIDIC has always envisaged that its
contract conditions would be
supplemented by project specific contract
provisions (“Particular Conditions”). The
practise of amending standard form
building contracts has been going on
for as long as there have been standard
form contracts. For example, the
commonly used standard form JCT
(utilised throughout the UK) also seeks to
discourage amendments in its guidance.
However, it is not unusual for developers
to utilize 100+ pages of “standard”
amendments to standard
JCT contracts.

To some extent FIDIC could do more
to protect its “brand” in relation to
its licensed software. Whilst JCT has
been very careful to restrict its “on line”
software so that all amendments are
tracked and certain provisions (e.g.
clause headings) cannot be deleted or
amended, FIDIC software contains no
such restrictions (although it may
be that acceptance of the “golden
principles will from part of future
licensing arrangements).
This article will discuss each of the
golden principles and examples that have
been provided by FIDIC’s publications and
discuss whether FIDIC’s approach
is reasonable and appropriate.

The Five Golden Principles are:
• T
 he rights, obligations and roles of the parties (Employer, Contractor,
DAAB and Engineer) must not significantly change from FIDIC
• Amendments must be clear and unambiguous
• The FIDIC “risk/reward” allocation must not change
• FIDIC time periods should not be significantly changed
• Unless applicable law requires otherwise, formal disputes must be referred
to a DAAB/DAB for a provisionally binding decision as a condition precedent
to arbitration.
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Rights, obligations
and roles of the parties

FIDIC examples of the “proper application”
of this provision include retaining the FIDIC
requirement that the Employer must
provide the Contractor with “reasonable
evidence” of “adequate financing
arrangements” for the project. This
requirement is often deleted. Clearly both
the Employer and the Contractor should
interest themselves and carry out due
diligence on the financial capacity of their
counterpart before entering into a contract.
But of note, FIDIC does not require a
Contractor to provide any evidence of its
financial standing to the Employer. It seems
a little strange to have a ‘golden principle’
requiring one party to provide financial
information but the other party has no
equivalent rights. The Employer’s financial
arrangements may be confidential and
possibly even politically sensitive. In the
writer’s view, this matter should always
be for negotiation between the parties.
FIDIC also say that the Contractor
must not be deprived of its rights to levy
financial charges, suspend and even
(ultimately) terminate in accordance with
FIDIC conditions for non-payment. In
our experience it is unusual to see FIDIC
rights significantly eroded in relation to
these matters. However it is extremely
common for Contractors to provide
collateral warranties including step in
rights for the benefit of commercial
lenders in connection with FIDIC projects.
Commercial lenders will not tolerate FIDIC
time periods in respect of suspension and
termination for delayed payments. Indeed
many banks and their advisors routinely
require 120 days before suspension/
termination compared to FIDIC’s 21 days
for suspension and 42/56 days
for termination.
FIDIC also disapprove of any constraints
on the Engineer’s role in making
determinations of extensions of time.
Readers familiar with MDB Harmonised
edition of the 1999 FIDIC Red Book (the
Pink Book) will be aware that the Engineer’s
right to make a determination was subject
to “specific approval” of the Employer.
We understand that the World Bank has
endorsed the FIDIC 2017 form. Presumably
other multilateral banks will follow or at
least drop their previous requirement for
Employer approval.
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FIDIC “condemn” amendments which
transfer risk of unforeseeable psychical
conditions to the Contractor (except under
their Silver Book). However in the writer’s
view there are some reasonable exceptions
that FIDIC have not considered. One
example would be where the Contractor
has already carried out site preparation or
ground investigation works or is working in
an adjoining area.

Clarity

It is difficult to argue with a FIDIC principle
requiring amendments/Particular Conditions
to be drafted clearly and unambiguously.
However their examples of “non-compliant”
Particular Conditions are not without some
controversy. FIDIC say it is unacceptable for
the Particular Conditions to stipulate that a
General Condition is deleted and replaced
in the Particular Conditions by the words
“not used”. Why is such a provision unclear?
If a provision is deleted it is helpful to
stipulate that the clause number is not used
in order to explain what might otherwise
appear as a rather odd gap in the contract
numbering system.

Risk and reward

FIDIC say that the Particular Conditions
must not change their “risk reward
allocation”. Clearly this is closely linked to
the first Principle as regards the rights/
obligations of the parties.
In their examples, FIDIC endorse a common
amendment which requires the Contractor
to provide the Engineer all the Program
information as a precondition before any
interim payment certificate. In practice
Contractors often struggle to provide the
detailed program with all the supporting
information within the 28 day period
required. Accordingly this amendment
could oblige the Contractor to commence
work and continue without payment for
several months. It is not clear whether
or not FIDIC envisage that the advance
payment could properly be subject to
such a precondition.
FIDIC quite properly considers that failure
by the Employer to fulfil his duty to provide
access and possession of all parts of
the site to the Contractor should always
give rise to the Contractor’s rights for
compensation. However in the writer’s
experience there are exceptions even to
this general principle. One example would
www.charlesrussellspeechlys.com

be where the Contractor was the previous
owner of the site and/or where the Contract
makes specific arrangements/imposes
clear duties on the Contractors to share
access/possession of the site particularly
in relation to fit out works by others. Shared
access/possession arrangements should
not be a breach of a Golden Principle.
FIDIC defends all its time-lines as
reasonable. However, as we have indicated
above, many Contractors consider
the 28 day period for production of
the program and all supporting details
(bearing in mind that FIDIC 2017 adds a
significant level of additional detail to the
program requirements) to be onerous and
commercial banks will not accept FIDIC’s
suspension/termination time periods.

DAAB

The final FIDIC Principle seeks to preserve
the role of the dispute avoidance/
adjudication board (DAAB) or dispute
adjudication board (DAB) as a condition
precedent to arbitration (unless the local
governing law requires otherwise). In FIDIC
2017 Contracts the DAAB has a much
wider role as a standing body which deals
with all instances of dissatisfaction with
the Engineer’s determination (or failure to
determine). Many Particular Conditions
either delete the DAB completely or else
severely restrict its role. Where the DAB/
DAAB provisions are deleted this is often
because of local law requirements or
because the parties agree that the project
isn’t large enough to warrant a standing

DAB/DAAB. Another difficulty can arise
if the DAB/DAAB is involved to decide on
completion. On commercial projects the
Employer will often have committed to
allowing interested third parties to make
comments. It is perfectly possible for the
Engineer’s appointment to require him
to review these observations without
offending his duty to provide a fair and
reasonable determination. Third parties
are unlikely to accept that they are bound
by a DAAB/DAB decision.
The difficulties with enforcement and
recognition of DAB decisions may be the
subject of a separate article. If the DAB/
DAAB determination cannot be efficiently
enforced it seems unfair and wasteful to
make the parties participate in a process
to get a DAB / DAAB “decision”. Whilst
the DAB / DAAB decision may result
in a commercial compromise thereby
avoiding arbitration, the same can be said
of mediation and most people agree that
mediation should not be compulsory.

Conclusions
FIDIC says its Golden Principles are based on the most fundamental principle
of FIDIC contracts which is that their contracts have a fair risk reward allocation.
FIDIC say that they apply the following principles to allocate risks:
1. Which parties can best control the risk and/or its associated consequences;
2. Which party can best foresee the risk;
3. Which party can best bear the risk;
4. Which party ultimately most benefits or suffers when the risks eventuate.
Ultimately FIDIC is a standard form, but the projects on which they are used are
rarely “standard” and whilst these are proper and appropriate principles, they can
only provide guidance. Ultimately, if a contract is being entered into between two
sophisticated parties with the benefit of appropriate advice, why should FIDIC
object to the use and amendment of its standard forms?
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Ensuring your arbitration
agreement is valid –
contracting with UAE
registered companies
By Paula Boast, Partner and
Jodie Martyndale-Howard, Associate

Winter 2019

Introduction

Arbitration agreements are commonplace
in construction contracts throughout
the UAE and across the wider Middle
East region. This is especially so in
circumstances involving a foreign entity (or
local branch of a foreign entity) or a foreign
subject matter, whereby arbitration is now
the preferred method of dispute resolution
for the majority of contracting parties.
In addition, the ability of the parties to
choose members of the arbitral tribunal
is seen as a key factor in construction
arbitrations, as it allows the parties to
include not only legal experts but technical
experts as well. This is particularly important
given that the nature of the majority of
construction disputes includes a technical
aspect, be that in relation to extensions of
time, variations and/or delays.
Whilst many parties believe that simply
including an arbitration agreement within
a construction contract is sufficient, it has
become increasingly clear, with the UAE
Courts’ recent willingness to step in and rule
that Arbitration Agreements are not valid
(even for a contract that is not governed
by UAE law), that parties need to carefully
consider the construction of any arbitration
agreement entered into.

What is an arbitration
agreement?

An arbitration agreement allows the parties
to a contract to agree that all, or specific,
disputes arising out of a contract will be
heard under the auspices of an Arbitration
Centre such as the DIFC-LCIA, Bahrain
Chamber for Dispute Resolution, London
Court of International Arbitration or the
International Chamber of Commerce (to
name some of the global centres).
In addition to choosing the arbitration
centre, and the applicable set of Rules
(which usually follow the choice of
arbitration centre) to govern the dispute,
a properly drafted arbitration agreement
will also include the number of arbitrators
that will form the tribunal (usually 1 or 3),
the place of the arbitration and the seat
of the arbitration (the overriding governing
law of the arbitration procedure).
Although arbitration agreements are usually
clauses contained within a construction
contract, under UAE law they are seen as
14
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a separate agreement altogether. They
therefore have specific legal provisions
which entitle a party to enter into one.
Therefore simply including one within
your construction contract will not
be sufficient to comply with UAE Law.

Initially, the Dubai Court of First Instance
accepted jurisdiction on the basis that the
arbitration agreement was invalid as the
signatory to the contract had no specific
authority to agree to arbitrate as required
under UAE Federal Law.

Requisite authority for
UAE companies

On appeal, the Court of Appeal reversed
this decision.

Under the New UAE Arbitration Law
(Federal Law No. 6 of 2018), Article 4(1)
“An Arbitration Agreement may only be
concluded, on pain of nullity, by a natural
person having the legal capacity to dispose
of his rights or on behalf of a juridical person
by a representative with specific authority
to arbitrate.”
This Article highlights the requirement
for there to be ‘specific authority’ for any
company representative to legally bind
that entity to an Arbitration Agreement.
In addition, Article 154 of the New
UAE Companies Law (Federal Law No.
2 of 2015), which applies to almost all
companies established in the UAE, states
that unless directors are given specific
authority to enter into an arbitration
agreement under the Articles of
Association they cannot do so without
a special resolution from the general
assembly.

Recent Case Law

Whilst there have been conflicting
judgments emerging from the UAE, and in
particular the Dubai Courts (including the
Court of Cassation which is the highest
Court in Dubai), it has become clear that
the law will be strictly construed in relation
to authority to enter into arbitration
agreements.
Recently, the Dubai Court of Cassation
held that a JAFZA offshore entity was
required to comply with the UAE Federal
Laws referred to above on the basis that
there is no provision contained within
the JAFZA Regulations which expressly
excludes the UAE Federal Laws.
Under the arbitration agreement that the
JAFZA offshore entity had entered into,
the governing law of the contract was
England and Wales with any arbitration to
be held at the DIFC-LCIA centre, under
the DIFC-LCIA Rules. The seat of the
arbitration was DIFC.
www.charlesrussellspeechlys.com

The Court of Cassation then ruled
that, contrary to the Court of Appeal’s
decision, the arbitration agreement was
indeed invalid. This meant that the Dubai
Courts had jurisdiction. The Court of
Cassation found that authority to enter
into the contract containing the arbitration
agreement was not sufficient as there was
not express authority for the signatory to
enter into the Arbitration Agreement.

This ability to enter into an arbitration
agreement by a UAE company is governed
by UAE Federal law regardless of the
choice of law of the contract. Therefore
a UAE company which is subject to any
arbitration proceedings may bring a case
in the UAE Courts to avoid such arbitration
proceedings on the basis that they did not
have the requisite consent to enter into
the arbitration agreement as required by
UAE Federal Law.

No detailed reasoning was given for the
Court of Cassation’s decision.
What is clear from the above is that
arbitration agreements entered into by
UAE companies may be open to challenge
in the UAE Courts if the person entering
into such arbitration agreement does not
have the requisite authority to do so under
UAE Federal Law.

Practical points to note
1. If you are a UAE registered entity (including a foreign branch) entering into
a construction contract which includes an arbitration agreement:
a. Include specific authority in the Articles of Association allowing specific
individuals (such as members of the Board of Directors) to enter into
arbitration agreements; or
b. Obtain a special resolution for each construction contract stating that the
person signing the contract is allowed to not only enter into the contract,
but specifically enter into the arbitration agreement.
2. If you are either a UAE registered entity or a foreign entity contracting with a
UAE registered entity (regardless of the choice of law) you should request proof
of the authority of the person entering into the construction contract that
confirms that they have the requisite authority to enter into the arbitration
agreement as per 1(a) or 1(b) above.
3. If a construction contract containing an arbitration agreement is assigned or
novated to a UAE company, the requisite authority to agree to the arbitration
agreement needs to be explicit as per 1(a) or 1(b) above.
4. Do not assume that because the construction contract is not governed
by UAE law that the UAE Federal Laws in this respect will not apply to the
arbitration agreement.
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The effect of contractor
insolvency on construction
projects in the Middle East

Effect of insolvency on
construction projects

By Paula Boast, Partner and
Jodie Martyndale-Howard, Associate

Why are bankruptcy
laws needed?

Over the past couple of years, there
have been a wave of new insolvency and
bankruptcy laws introduced in the GCC.
With the exception of Qatar and Kuwait, all
other GCC countries have now introduced
new bankruptcy laws. As for Oman, its new
bankruptcy law is due to come into effect
on 1 July 2020.
One of the many reasons why updating the
bankruptcy laws has become necessary, is
the need for inward investment. Modern fit
for purpose bankruptcy laws give investors
confidence by providing mechanisms for
distressed companies to reorganise their
structure and repay creditors with the
possibility of continuing to operate. As
such, all of the new bankruptcy laws contain
provisions allowing for restructuring.
The risk of insolvency is present at all stages
during a construction project and can have
a knock-on effect on the time and costs
for completing the project.

Insolvency regimes in the
Middle East

The UAE was the first of the jurisdictions
to implement a new bankruptcy law
implementing the UAE Bankruptcy
Law in 2016. It applies to all commercial
16

liquidation. However, Oman issued its new
Bankruptcy Law in 2019. Whilst the Law will
not come into effect until 1 July 2020, the
structure of the New Oman Bankruptcy
Law is similar to that of the UAE. This will
be an improvement and can be seen as a
positive step to encourage investment.

Contractor insolvency is a key risk in any
construction project. Whilst it is usual for a
construction contract to allow an employer
to terminate the contract upon insolvency,
bankruptcy, liquidation, receivership,
administration or similar of the main
contractor, such termination may not take
into account the general effects of financial
difficulties (not resulting in insolvency), nor
the impact on the project as a whole.

companies, excluding those registered
in the DIFC and ADGM as they have their
own comprehensive insolvency regimes.
The UAE Bankruptcy Law has three
mains parts to it:
• protective/preventative settlement;
• insolvency with restructuring; and
• insolvency with liquidation.
Protective settlement allows debtors to
reach an agreement with creditors with the
assistance of the court for the settlement
of its debts. This is available to businesses
that are not yet insolvent but are facing
financial difficulties and offers a positive
opportunity to enable the company to
return to being profitable.
In Saudi Arabia, the KSA Bankruptcy Law
was introduced in 2018. Similar to the UAE
Bankruptcy Law, it also allows for protective/
preventative settlement and insolvency
with restructuring or liquidation.
In Bahrain, the Bahrain Bankruptcy Law, also
introduced in 2018, is similar to that of both
the UAE and Saudi Arabia. It was enacted
to focus on modern legal mechanisms to
restructure a business in distress.
Oman’s current bankruptcy law only
recognises one formal mechanism, being

A prevalent theme in construction projects
is the scenario whereby a main contractor
and/or subcontractor is endeavouring to
progress works while also operating within
a fragile financial environment. Often this is
due to late payment, non-payment and/or
cash flow restrictions on other projects.
Alternatively, the main contractor and/or
subcontractor may come into the project
with a healthy financial backdrop only to
be hindered by events arising during the
contract term. All too often, parties are
permitted or compelled to carry on, neither
of which is commercially conducive to a
successful project.
Even though employers may be
aware of a main contractor’s financial
difficulties, the contractor is often
permitted to carry on because employers
do not know how to react in these types
of situations, other than through the
relatively drastic step of termination
of the construction contract.
One of the main considerations an
employer should take into account when
deciding whether to terminate the main
contractor’s employment on the grounds
of potential insolvency is whether the time
and cost of allowing the main contractor
to continue outweighs the time and
cost consequences of appointing a new
contractor to complete the project.
This may be possible where the contactor,
although in financial difficulties, is not truly
insolvent, but can continue to trade.
www.charlesrussellspeechlys.com
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Where the contractor is insolvent,
the construction contract will need to
be terminated and another contractor
engaged.

Formal restructuring

Once prescribed bankruptcy proceedings
have been issued under the relevant
bankruptcy law, one of the options is to
allow for a formal restructuring of the
business in distress. Given that bankruptcy
legislation has recently been put into place
in many GCC countries, it will be interesting
to see how each of the proceedings are
brought forward and dealt with by each
jurisdiction. Only one firm in the UAE has
successfully restructured its debt under
the UAE Bankruptcy Law to date. It is
therefore a relatively unknown area and
it is unclear as to precisely how successful
any restructuring is likely to be.
If a main contractor is successfully
restructured following such proceedings,
it could potentially continue on site
to work towards finishing the project.
However, a restructuring process is likely
to take considerable time and, as such, an
employer may prefer to terminate the
main contractor’s employment if there is
an alternative contractor available who
would be able to successfully complete
the project.
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Partner, Editor
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