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LIQUIDATED DAMAGES AND TERMINATION 

SUMMARY 

The commercial rationale for having liquidated damages in a contract is clear. Liquidated damages 
provide certainty and avoid the need for the innocent party to prove its actual losses as a result of delay. 
However there is uncertainty as to whether liquidated damages can be levied against a contractor in 
circumstances where the Employer terminates the contract.  

The recent case of Triple Point Technology Inc. v PTT Public Company Ltd provides guidance on this 

area. This case did not concern a construction contract but rather a software supply agreement. 
However many of the principles discussed in this case apply to construction contracts in particular how 
termination may impact recovery liquidated damages and how this provision should be addressed in 
any contract drafting.  

THE FACTS 

Triple Point Technology Inc. (“Triple Point”) is a company which designs, develops and implements 
software for use in commodities trading.  

PTT Public Company Limited (“PTT”) is a public company which, amongst other activities, undertakes 
commodities trading.  

In 2012, PTT decided to buy a new Commodity Trading & Risk Management (CTRM) system. There 
were two phases. 

1 Phase 1 would replace the existing system; and  

2 Phase 2 would involve the development of the new system to accommodate new types of trade, 

During January/February 2013 the parties negotiated and entered into a contract for the provision of the 
CTRM system to PTT (the “CTRM Contract”). The CTRM Contract was made up of several documents, 
namely, the main form of contract; a letter of intent; a clarification document and a licence agreement 
with an attached order form. Two further order forms were issued throughout the contract. These 
became known as Order Forms A, B and C. 

The work was split into 2 Phases and each Phase was further split into 9 stages or milestones.  

The contract provided for a percentage payment of the work under each milestone (Article 18), however 
the contract also contained Order Forms which included for payment by specific calendar dates. 

The clause in the CTRM Contract which dealt with liquidated damages was Article 5.3 

Article 5.3: “If the Contractor fails to deliver work within the time specified and the delay has not been 
introduced by PTT. Contractor shall be liable to pay the penalty at the rate of 0.1% (zero point one 
percent) of undelivered work per day of delay from the due date for delivery up to the date PTT accepts 
such work, provided, however that if undelivered work has to be used in combination with or as an 
essential component for the work already accepted by PTT, the penalty shall be calculated in full on the 
cost of the combination (emphasis added)” 

There was also a cap on liability contained within the CTRM Contract at Article 12.3.  
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Works progressed slowly as a result of Triple Point’s failure to properly manage and resource the project. 
Triple point completed Stages 1 and 2 of Phase 1 (and PTT accepted these stages) on 19 March 2014 
i.e. 149 days late. Triple Point submitted an invoice in respect of this work, which was paid by PTT.  

Triple Point, relying upon the calendar dates for payment stated in the Order Forms, asked PTT to make 
a further payment in respect of other work which was not yet completed but for which the relevant 
calendar date had arisen. PTT refused to make further payment, saying that payment would be made 
by milestones as referred to at Article 18 of the CTRM Contract. Triple Point had not achieved any of 
those milestones, apart from the completion of stages 1 & 2 in Phase 1.  

Triple Point did not dispute this but maintained that further payments were due on its invoices. Triple 
Point was not willing to continue working without receiving further payment. On 27 May 2014 it 
suspended work and left site. PTT maintained that Triple Point had wrongfully suspended work. PTT 
terminated the Contract. 

Proceedings were issued by Triple Point for the outstanding sums claimed in its invoices. PTT denied 
any further payments were due to Triple Point and claimed damages for delay and damages due upon 
termination of the contract.  

FIRST INSTANCE 

At First Instance, Mrs Justice Jefford dismissed Triple Point’s claim and awarded circa $4.5 million to 
PTT on the counterclaim. There were various issues between the parties. The Judge’s findings are 
summarised below: 

(i) There was a single contract between the parties with a single payment regime. 

(ii) There was an inconsistency between Article 18 of the CTRM Contract and the Order Forms. Article 
18 prevailed (i.e. payment by milestones and payment by calendar dates). 

(iii) Accordingly Triple Point was not entitled to any further payments under the contract. 

(iv) During 2013 and 2014 Triple Point failed properly to perform their duties under the contract. 

(v) The delay and ultimate failure of the contract was caused by Triple Point’s negligence.  

(vi) Triple Point was not entitled to suspend work in May 2014. By doing so they were in repudiatory 
breach of contract.  

(vii) PTT terminated the contract and was entitled to recover:  

(a) General damages (subject to a cap of $1,038,000 pursuant to Article 12.3 of the CTRM 
Contract); and  

(b) Liquidated damages for delay pursuant to Article 5.3 totalling $3,459,278.40 (not subject to 
the cap at Article 12.3.0 
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The award of $3,459,278.40 of liquidated damages for delay was made up as follows:  

1 Delay on stages 1 and 2 of Phase 1 from 13 October 2013 to 19 March 2014, the date of 
completion: $154,662 

2 Delay on all other elements of the work from the specified completion dates to 13 February 2013 
i.e. the date when the contract was terminated: $3,304,616.400 

COURT OF APPEAL 

Triple Point appealed on 5 grounds: 

(i) The judge ought to have held that payment was due on the dates stated in order forms A, B and C. 

(ii) Alternatively, if Triple Point is entitled to payment of only 15% ford stages 1 and 2 of phase 1 (as 

contended by PTT and as held by the judge), then Triple Point should recover 15% of the sums set out 

in Order Forms B and C. So far Triple Point had only received 15% of the sums shown in Order Form 

A.  

(iii) It was an implied term that Triple Point could suspend work, if it did not receive payment in 

accordance with the order forms. Therefore, Triple Point’s suspension of work in May 2014 was not a 

breach of contract.  

(iv) Liquidated damages for delay under Article 5 are irrecoverable.  

(v) Any liquidated damages recoverable are subject to the Article 12.3 cap. 

The main issue applicable to construction contracts which arose, was how to apply a clause imposing 
damages for delay in circumstances where the Contractor never achieves completion. Appeal ground 
number (iv). 

The argument put forward by Triple Point was that Article 5.3 was not engaged. It was submitted, that 
Article 5.3 only applies when work was delayed, but subsequently completed and then accepted; it did 
not apply in respect of work which the employer never accepted.  

Sir Rupert Jackson undertook a review of the conflicting case law concerning the effect of termination 
on liquidated damaged provisions in relation to delay. Sir Rupert Jackson focused on the 1912 case of 
British Glanzstoff Marketing Co Ltd or General Accident Fire and Life Assurance Corp Ltd 1912 SC 591 

(Court of Session) and 1913 SC (HL). 

In that case it was found that a clause entitling an employer to claim liquidated damages for delay did 
not survive termination, such a clause only applied where the original contractor completed the works 
because the way the clause was drafted linked the liquidated damages to completion of the works by 
the initial contractor.  

More recent case law, reviewed by Sir Rupert Jackson held that liquidated damages accrued up to the 
date of termination but not thereafter (which was the decision at first instance). Thereafter the Employer 
is left to bring a claim for general damages to recover its losses as a result of termination.  

Other cases, found that liquidated damages continued post termination until the works were completed, 
even if completion was by a subsequent contractor.  
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Sir Rupert Jackson considered that where the contractor fails to complete and a second contractor steps 
in, three different approaches have emerged to clauses providing liquidated damages for delay:  

1. Liquidated damages did not apply (Category 1); 

2. Liquidated damages only applied up to termination of the first contract (Category 2); and 

3. Liquidated damages continued to apply up until the second contractor (i.e. the replacement 
contractor) achieves completion (Category 3) 

However he noted that “much will turn in the precise wording of the liquidated damages clause in 
question”. 

In considering the above three categories, Sir Rupert Jackson cast doubt on category 3. In his view if 
category 3 was correct then the employer and second contractor could control the period for which 
liquidated damages will run.  

Sir Jackson noted that whilst the textbooks tend to treat category (ii) as the orthodox analysis, he 
considered that this approach was not “free from difficulty”. Ultimately, the question whether the 
liquidated damages clause ceases to apply or continues to apply up to termination, or even conceivably 
beyond that date, must depend upon the wording of the clause itself. There was no invariable rule that 
liquidated damages must be used as a formula for compensating the employer for part of its loss.  

Sir Rupert Jackson saw much force in the 1912 case of Glanzstoff. He thought that the clause in the 
present case, like the clause in Glanzstoff, was focused specifically on delay between the contractual 
completion date and the date when Triple Point actually achieved completion. In the Judge’s view Article 
5.3 had no application in a situation where the Contractor never handed over completed work to the 
employer. The phrase in Article 5.3 “up to the date PTT accepts such work” means “up to date when 
PTT accepts completed work from Triple Point”. 

The consequence of this analysis was that PTT was entitled to recover liquidated damages of $154,662 
in respect of Triple Point’s delay of 149 days in completing stages 1 and 2 of Phase 1. PTT was not 
entitled to recover liquidated damages for any of the other delays. The fact that PTT could not recover 
liquidated damages in respect of any other sections of the work did not mean that it was left without 
remedy for non-completion. PTT was entitled to recover general damages. 

Other points to note:  

1 Not a penalty  

The judge at first instance held that even though Article 5.3 used the word “penalty” it was not in fact a 
penalty but a lawful provision for liquidated damages. Sir Rupert Jackson agreed.  

2 Cap on liability 

The Judge also considered if PTT’s entitlement to damages was subject to a cap pursuant to Article 
12.3 of the CTRM Contract: 

Article 12.3 “[1] CONTRACTOR shall be liable to PTT for any damage suffered by PTT as a 
consequence of CONTRACTOR’S breach of contract…. [2] The total liability of CONTRACTOR to PTT 
under the Contract shall be limited to the Contract Price received by CONTRACTOR with respect to the 
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services or deliverables involved under this Contract. [3] Except for the specific remedies expressly 
identified as such in this Contract, PTT’s exclusive remedy for any claim arising out of this Contract will 
be for CONTRACTOR, upon receipt of written notice, to use best endeavour to cure the breach at its 
expense, or failing that, to return the fees paid to CONTRACTOR for the Services or Deliverables related 
to the breach. [4] This limitation of liability shall not apply to CONTRACTOR’s liability resulting from 
fraud, negligence, gross negligence or wilful misconduct of CONTRACTOR or any of its officers, 
employees or agents.” (numbers supplied for reference) 

The first question was whether the fourth sentence meant that no limitation of liability applied, given that 
the judge had found that Triple Point was in breach of its duty to exercise skill and care. She had held 
that the word “negligence” was to be narrowly construed and did not include breach of a contractual 
duty of skill and care. The Court of Appeal agreed. “Negligence” in this context meant the freestanding 

tort of negligence – for example, if the contractor carelessly left electrical wiring exposed which caused 
personal injury. That approach fitted with the language used and made commercial sense. PTT’s 
argument, that “negligence” encompassed breach of a contractual duty of care, would deprive the Article 

12.3 cap of any practical effect. 

The second question was whether the limitation of liability applied to liquidated damages. The Court 
held – overturning the judge’s conclusion – that the second sentence created a standalone cap that 
applied to the contractor’s total liability. That included the liability for liquidated damages. 

Therefore, even though PTT was in principle entitled to liquidated damages for delay in stages 1 and 2, 
the damages already awarded exceeded the cap, since the cap had been wholly used up by the award 
of general damages. This prevented PTT from recovering the liquidated damages assessed due. 

STANDARD FORM CONTACTS 

The Court of Appeals reasoning suggests that liquidated damages provisions, providing compensation 
for delay may fall away entirely on termination of the contract, leaving an Employer to make a claim for 
general damages.  

A review of the standard form construction contracts shows that there is no uniform approach to the 
relationship between liquidated damages and termination provisions. 
 
JCT 2016 
 
There is a risk under the JCT forms that liquidated damages are not recoverable up to termination. The 
wording in the JCT contracts links recovery of liquidated damages to the completed Works to be carried 
out by the first Contractor.   
 
Clause 2.29.2 JCT DB 2016 / Clause 2.32.2 JCT SBC 2016: 
 
“a notice from the Employer under clause 2.29.1 shall state that for the period between the 
Completion Date and the date of practical completion of the Works or that Section: 
 
.1 he requires the Contractor to pay liquidated damages at the rate stated in the Contract 

Particulars, or less rate stated in the notice, in which event the Employer may recover the same 
as a debt… (emphasis added)” 
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The JCT contains no express wording as to the effect of termination on the liquidated damages 
provisions or damages for delay but it allows an employer to claim general damages for any delay 
caused by the Contractor.  
 
Clauses 8.7 JCT DB and 8.12 and JCT SBC 2016: 
 
Clause 8.7.4: if the Contractor’s employment is terminated: “following completion of the Works and the 
making good of defects in them…an account of the following shall within 3 months thereafter be set out 
in a statement prepared by the Employer:  
.1 the amount of expenses properly incurred by the Employer, including those incurred pursuant to 8.7.1 
[completion of the Works by other persons]…and of any direct loss and/or damage caused by the 
Employer and for which the Contractor is liable, whether resulting as a result of termination or otherwise.” 
 

NEC4 
 
Clause X7.1 states: 

“The Contractor pays delay damages at the rate stated in the Contract Data from the Completino Date 
for each day until the earlier of 

 Completion and 

 The date on which the Client takes over the works…” 

NEC drafting results in a similar outcome. NEC4 states that liquidated damages are payable until the 
earlier of ‘Completion’ and taking over of the works. Completion, as defined, can only ever be achieved 
by the original contractor and so it seems likely that the liquidated damages clause would fall away if 
termination occurs prior to “Completion”. However arguably due to the second limb of this clause which 
states “the day on which the Client takes over the works” this could refer to the Employer taking over on 

termination, although this is by no means clear. 

X7.1: “The Contractor pays delay damages at the rate stated in the Contract Data from the Completion 
Date for each day until the earlier of Completion and the day on which the Client takes over the works.”   

Clause 93 (termination) does not provide any provision for what happens to liquidated damages on 
termination.  

FIDIC 2017 
 
The Delay Damages provision, Clause 8.8 in FIDIC (Red Book 2017), links liquidated damages (“Delay 
Damages”) to completion, subject to any cap on liquidated damages which may be included in the 
Contact. 

Clause 8.8 “…shall be paid for every day which shall elapse between the relevant Time for Completion 
and the relevant Date of Completion of the Works…”  

Paragraph 2 of this Clause 8.8 goes on to state that these Delay Damages are the only damages 
payable by the Contractor in respect of its failure to complete the Works on time:  
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“other than in the event of termination under Sub-Clause 15.2 [Termination for Contractor’s Default] 
before completion of the Works”.  

However, unlike JCT, Clause 15.4(c) of FIDIC Red Book 2017 (dealing with payment on termination for 
the Contractor's default) expressly anticipates the effect of termination on liquidated damages. It states 
that on termination for the Contractor’s default, the Employer is entitled to liquidated damages for the 
incomplete works between the time for completion and the termination date. Accordingly, after 
termination the employer must claim general damages for loss arising from delay.  

Clause 15.4: After termination (for Contractor’s default) the Employer is entitled to payment by the 
Contractor of (among other things): “(c) Delay Damages, if the Works… have not been taken over under 
Sub-Clause 10.1 [Taking Over the Works and Sections] and if the date of termination under Sub-Clause 
15.2 [Termination for Contractor’s Default] occurs after the date corresponding to the Time for 
Completion of the Works… Such Delay Damages shall be paid for every day that has elapsed between 
these two dates’.  

CONSIDERATIONS 

What does this mean in practice? 

1. The parties should understand what the potential labilities are in respect of liquidated 
damages if the contract is terminated. Once that is agreed if the parties are to use a 
standard form contract they should ensure the wording is amended to reflect the agreement 
as necessary (if at all).   

2. If the parties agreement is that liquidated damages are to apply up to the date of termination 
or extend beyond the date of termination this needs to be expressly and carefully set out in 
the contract.  

  



 

 9  

MEANING OF PRACTICAL COMPLETION 

Introduction 

Practical completion has a number of important consequences under construction contracts.  
It signifies the end of a contractor’s exposure to liquidated damages, passes the risk of the 
works from the contractor to the employer and generally means that the works have been 
completed to a sufficient level to allow the employer to take possession of the site.  

Despite its importance, practical completion is a concept often stated to be easier to recognise 
than define.  Standard form construction contracts often do not contain any definition as to 
what will (or will not) constitute practical completion and the parties are therefore left to rely on 
the discretion of the party responsible for certifying practical completion as to whether as a 
matter of fact practical completion has taken place.  

However, the recent case of Mears Limited v Costplan Services (South East) Limited has 
provided some welcome guidance on the meaning of practical completion.  

Facts  

Mears entered into agreement for lease with PNSL (as landlord) pursuant to which Mears 
agreed to take a 21 year lease of two blocks of student flats in Plymouth for an annual rent of 
£1,666,667 following practical completion of those blocks. 

PNSL employed Pickstock (as contractor) to build these student blocks under a JCT Design 
and Build Contract 2011. 

The AFL provided that: 

 If PC had not been issued by 18 September 2018 (the longstop date), either party could 
terminate the AFL. 

 PNSL was prohibited from making any variations to the building works which materially 
affected the size of the rooms, with any reduction in size of 3% deemed to be ‘material’ 
(clause 6.2.1). 

 The issue or non-issue of a certificate of practical completion was to be in the “sole 
professional discretion” of the Employer’s Agent (clause 14.4). 

As the works advanced toward completion, Mears alleged that there were a number of 
outstanding deficiencies, a key deficiency being that 56 of the rooms were not of sufficient size. 
Mears subsequently obtained an injunction, preventing the issue of a certificate of practical 
completion until the issue could be decided at Court.  

If practical completion could not be certified as at 18 September 2018, Mears “could terminate 
its agreement for lease and effectively walk away”, leaving PNSL, having financed the 
construction of the works, with a completed property but no tenant and potentially lost rental 
income of £35 million. 
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TCC 

The original decision in the TCC found that one or more of the rooms was more than 3% 
smaller than the sizes shown on the relevant drawings. 

However, the Court also determined that such a breach of the AFL would not always prevent 
the Employer’s Agent from certifying practical completion and rejected Mears claims for 
declarations to that effect.  

Appeal 

The Court of Appeal upheld the TCC’s decision and found that, despite the rooms exceeding 
the tolerance levels, such a breach would necessarily amount to a material or substantial 
breach enabling Mears to refuse to accept that practical completion had been achieved under 
the AFL.   

Coulson LJ held that:  

 There was a distinction between whether a 3% reduction in room size materially 
affected the size of the Property (and so was a breach of the AFL) and whether a 
breach of that clause amounted to a material breach of contract. 

 The materiality identified in clause 6.2.1 related to reduction in room size, not the 
consequent breach of contract.  Not every reduction in room size would necessarily be 
a breach of contract. 

 There was nothing in clause 6.2.1 addressing the character or quality of the breach.  It 
was simply a mechanism by which a breach of contract can be indisputably identified. 

 Whether such breach was so material as to preclude the issue of a practical completion 
certificate was a matter of fact and degree in each case. 

The Court of Appeal also addressed further declarations sought by Mears regarding whether 
PC could be certified when there were material breaches of the AFL relating to the performance 
of the works. 

In doing so, the Court summarised the law on practical completion as follows: 

 Practical completion is easier to recognise than define.  There are no hard and fast 
rules. 

 The existence of latent defects cannot prevent practical completion.  If a defect is latent, 
nobody knows about it and it cannot prevent the certifier from concluding that practical 
completion has been achieved. 

 In relation to patent defects, there is no difference between an item of work which has 
to be completed (i.e. an outstanding item) and an item of defective work which requires 
to be remedied. Snagging lists can and will usually identify both types of item without 
distinction. 
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 Although one interpretation of the speeches of Viscount Dilhorne in Jarvis and Lord 
Diplock in Kaye suggest that the mere presence of any patent defect prevents practical 
completion, that was emphatically not the view taken by Salmon LJ in Jarvis.  The 
practicable approach developed by Judge Newey in William Press and Emson has 
been adopted in all the subsequent cases.  This can be summarised as a state of affairs 
in which the works have been completed free from patent defects, other than ones to 
be ignored as trifling. 

 Whether or not an item is trifling is a matter of fact and degree, to be measured against 
“the purpose of allowing the employers to take possession of the works and to use 
them as intended”.  However, this should not be elevated into the proposition that if, 
say, a house can be inhabited or a hotel opened for business, the works must be 
regarded as practically complete, regardless of the nature and extent of the items of 
work that remain to be completed or remedied.  

 Ruxley does not support the proposition that the mere fact that the defect was 
irremediable mean that that the works were not practically complete. 

The Court refused to grant these further declarations on the basis that: 

 Practical completion, at least in the first instance, is a matter for the certifier.  

 PC could be certified notwithstanding 56 rooms outside tolerance if those departures 
from the 3% tolerance were trifling 

 However, the mere fact that the property is habitable as student accommodation does 
not, by itself, mean that the property is practically complete. 

 The irremediable nature of the breaches is irrelevant to the issue of practical 
completion: 

o If there is a patent defect which is properly regarded as trifling then it cannot 
prevent the certification of practical completion, whether the defect is capable 
of economic remedy or not.   

o If the defect is properly considered to be more than trifling, then it will prevent 
practical completion, regardless of whether or not it is capable of remedy. 

Coulson LJ also highlighted that none of the standard forms of building contract provide any 
guidance or control as to what may or may not amount to practical completion but noted that 
there was nothing to stop parties in a construction contract agreeing particular parameters to 
guide and control a certifier in the exercise of its discretion regarding the certification of 
practical completion.  

Comment 

The Court emphasised that any decision on practical completion will always be highly 
dependent on the particular circumstances of a project. 

Parties should carefully consider whether certain aspects of the project are identified as a 
condition of practical completion to guide and control a certifier in the exercise of its discretion 
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as to whether practical completion has been achieved.  If the parties intend for any specific 
consequences to be attached to a failure to achieve a particular aspect of the works, those 
consequences should be clearly specified. 

 



 

 
 
 

 

 

 

 

ADJUDICATION CASE LAW UPDATE 
 

Bresco Electrical Services Limited (In Liquidation) v Michael J Lonsdale (Electrical) Limited 
and cannon corporate limited v primus build limited [2019] EWCA 27 (Civ)  
 
Summary  
 
The Court of Appeal heard two cases both relating to: 

 An adjudicator’s jurisdiction in circumstances where one of the adjudicating parties was 
“insolvent”; and   

 The effectiveness of reservation of rights as to jurisdiction in Adjudication proceedings. 

Case Facts – Bresco v Lonsdale  
 

Michael J Lonsdale (Electrical) Limited ("Lonsdale") engaged Bresco Electrical Services Ltd 
("Bresco") to perform electrical installation works on an office in London on 21 August 2014. 
Bresco became insolvent and entered into a voluntary liquidation in March 2015 (there was no 
suggestion made that this was caused by Lonsdale). 
 
In October 2017 – Lonsdale intimated a claim in the sum of £325,541.92 against Bresco, on the 
basis that Bresco’s default had led to termination of the contract and Lonsdale therefore had to 
engage a new contractor.  Bresco countered that it had a claim for moneys owed for work carried 
out. 
 
In June 2018, Bresco served an adjudication notice, that Lonsdale had wrongfully terminated the 
contract, together with claims for unpaid work.   
 
Within the Adjudication, Lonsdale asked the adjudicator to discontinue the adjudication on the basis 
that he had no jurisdiction on the basis Bresco was insolvent and had been placed into liquidation.  
The Adjudicator refused to discontinue on the basis he thought he had jurisdiction to determine the 
dispute. 
 
Lonsdale therefore issued Part 8 proceedings, seeking declarations and injunctive relief against 
Bresco to prevent them from continuing the adjudication on the basis that liquidation extinguished 
the claim(s) relied on by Bresco in the adjudication. 
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TCC Decision1 
 
On 31 July 2018, Fraser J granted an injunction in favour of Lonsdale preventing an adjudication 
from proceeding because the referring party (Bresco) was in liquidation. This decision was because:  

 On the authorities, the adjudicator did not have the necessary jurisdiction to deal with a 
company in insolvent liquidation (the “Jurisdiction Argument”); and  

 It would not be just or convenient to allow an adjudication to continue where it would be 
incapable of enforcement (the “Utility Argument”).  

Jurisdiction Argument 
 
The Jurisdiction Argument relied upon Rule 14.25 of the Insolvency Rules 2016 which says:  

"Winding up: mutual dealings and set-off 

(1) This rule applies in a winding up where, before the company goes into liquidation, there 
have been mutual dealings between the company and a creditor of the company proving or 
claiming to prove for a debt in the liquidation. 

(2) An account must be taken of what is due from the company and the creditor to each other 
in respect of their mutual dealings and the sums due from the one must be set off against the 
sums due from the other. 

(3) If there is a balance owed to the creditor then only that balance is provable in the winding 
up. 

(4) If there is a balance owed to the company then that must be paid to the liquidator as part 
of the assets. …" 

The leading case on how Rule 14.25 (then section 323(2)) operates in practice was explained by 
Lord Hoffman in Stein v Blake [1996]2 Hoffman said that the need to take the account of what is due 
arises at the time of the bankruptcy without any step having to be taken by either of the parties. The 
account, in accordance with s323(2), must be taken whenever it is necessary for any purpose to 
ascertain the effect which the section had. Hoffman therefore said “In my judgement the conclusion 
must be that the original chose in action ceases to exist and is replaced by a claim to the balance”. 
 
Fraser J further considered the cases of Enterprise3 and Bouygues4. Enterprise was relied upon to 
uphold the principle that when a liquidator was appointed, claims and cross-claims ceased to be 

                                                

1  Michael J Lonsdale (Electrical) Ltd v Bresco Electrical Services Ltd [2018] EWHC 2043 (TCC) 
2 1 AC 243. 
3 Enterprise Managed Services Ltd v Tony McFadden Utilities Ltd [2009] EWHC 3222 (TCC), [2011] 1 
 B.C.L.C. 414, [2009] 12 WLUK 35 
4 Bouygues UK Ltd v Dahl-Jensen UK Ltd [2001] 1 All E.R. (Comm) 1041, [2000] 7 WLUK 948 
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capable of separate enforcement. Furthermore the Bouygues case was relied upon as a precedent 
for the idea that the only dispute now capable of arising between the parties, was that in respect of 
determining the balance of account between them. 
 
Fraser J’s concluded that if the claiming company is in insolvent liquidation, the adjudicator had no 
jurisdiction to deal with their contractual claim, because that claim ceased to exist at the point of 
liquidation, and was replaced by the net claim under what is now Rule 14.25 of the Rules. 
 
For reasons that will become apparent, Fraser J interestingly also relied upon a passage from 
Coulson J’s judgment in Enterprise where he stated: 
 

"Jurisdiction is an absolute - a tribunal either has it, or it does not. There are not different 
gradations of jurisdiction. There is no "half-way house", where an adjudicator has jurisdiction 
to determine a dispute, but the courts will not enforce the decision. It is, by now, trite law that 
a decision of an adjudicator who has jurisdiction to determine the dispute referred to him or 
her will be enforced by the court, absent substantive breaches of natural justice that make 
the adjudication proceedings materially unfair.” (emphasis added) 

The Utility Argument 
 
The second limb of Lonsdale’s argument was that there was no utility in proceeding with an 
adjudication (even if the adjudicator did have jurisdiction) where the adjudicator’s decision will not 
be capable of enforcement due to the liquidation of the claimant company. Fraser J, was not 
persuaded by this argument:  

 

“The statement that adjudication is an available process, but the courts will not enforce it, 
ignores two important elements. Firstly, it ignores the dicta by Edwards-Stuart J at [63] in 
Twintec v Volker Fitzpatrickwhere he stated "I am unable to see how it would be either just 
or convenient to permit an adjudication to continue in circumstances where the decision of 
the adjudicator will be incapable of enforcement."  

The Appeal Decision5 
 
Coulson LJ in the Court of Appeal, who gave the lead judgment, overturned Fraser J's finding in 
relation to the adjudicator's jurisdiction, but upheld his decision to grant the injunction. 
 
Jurisdiction Argument  

                                                

5 Bresco Electrical Services Ltd (In Liquidation) v Michael J Lonsdale (Electrical) Ltd AND Cannon Corporate 
 Ltd v Primus Build Ltd [2019] EWCA 27 (CIV) 
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Having restated the Insolvency Rules as well as accompanying guidance in Stein, Blake, Bouygues 
and Enterprise Coulson LJ came to the following conclusions;  
 

 Lonsdale conceded that Bresco was entitled to bring either a contractual claim in court, or a 
claim in arbitration. This moved a considerable way towards accepting if a contractual right 
to refer a claim to arbitration was not extinguished by a liquidation, then the underlying claim 
continued to exist for all purposes; 

 As a matter of principle, the choice of forum could not dictate whether a claim had been 
extinguished. It is inherent that in any adjudication the result may not be binding; that is one 
of the fundamental features of the process. It would be illogical if one of the fundamental 
features of adjudication somehow deprived the adjudicator of any jurisdiction; 

 The argument overlooks the fact that although the result of an adjudication is not usually final, 
it may be final or may become final because both parties agree to treat the decision as final 
or the decision is not subsequently challenged through litigation or arbitration; 

Therefore, as set out in the case of Philpott, technically an adjudicator will have jurisdiction to 
consider the claim of an insolvent company.   
 
The Utility Argument 
 
On the Utility issue Coulson LJ considered that there was a basic incompatibility between 
adjudication and the insolvency regime.  
 
Adjudication was intended to be a quick and cheap method of obtaining an improved cashflow, 
whereas the insolvency regime was an abstract but detailed accounting exercise, designed 
principally to assist liquidators to recover assets to pay a dividend to creditors.  
 
Rule 14.25 envisages the taking of a detailed account of what is owed by one party to the company 
in liquidation but also what is owed by the company in liquidation to that party.  By its nature, 
adjudication is a rough and ready process. 
 
Coulson LJ used the example of an adjudication involving a claim for an interim payment by an 
insolvent contractor, where the employer had failed to serve a valid pay-less notice, but had a valid 
cross claim for a sum exceeding the interim payment amount.  In the normal course of events, the 
employer would be ordered to pay the sum stated in the interim application.  However, it would have 
to claim its cross-claim in the adjudication, and given the nature of insolvency, the dividend they 
would receive would be far less than the sum they paid to the contractor.  
 
In a normal insolvency situation, the employer would not have to pay any sum due to the contractor 
by virtue of the set-off. 
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Coulson LJ accepted Counsel for Lonsdale’s submission that a reference to adjudication of a claim 
by a contractor in insolvent liquidation, in circumstances where there is a cross-claim, would by 
incapable of enforcement and therefore an “exercise in futility”. 
 
Coulson LJ highlighted some other factors with regard to the futility of the exercise: 

 A liquidator only normally has limited resources.  It would be a waste of those resources to 
adjudicate a claim that was not capable of enforcement, or at best could only be enforced in 
“exceptional circumstances” 

 It is wrong in principle to expect a responding party to incur costs defending an adjudication 
brought be a company in liquidation, when it knows that even if it is unsuccessful, it would be 
able to resist (at its own cost) enforcement as of right.  This would mean that the responding 
party would have to fund its own costs in a futile exercise. 

 Even if the company in insolvent liquidation could obtain an enforceable decision and 
summary judgment is granted, the responding party would then have to incur further costs in 
commencing legal proceedings to overturn the adjudication decision, which it would in all 
likelihood never recover from the company in liquidation. 

 If such claims (as in Bresco) were permitted to run through adjudication proceedings all the 
way to enforcement proceedings, the number of enforcement proceedings and challenges 
would likely increase placing an additional burden on the Court’s resources., having an 
adverse effect on other court users. 

Summary 
 
Coulson LJ considered the solution to the incompatibility between adjudication and the Insolvency 
Rules where the adjudication concerned a claim and a cross-claim where one of the parties was 
insolvent was to grant an injunction preventing the continuation of the adjudication. 
 
In doing so, Coulson LJ relied upon the judgment of Edwards-Stuart J in the case of Twintec that: 

 

“…I am unable to see how it would either be just or convenient to permit an adjudication to 
continue in circumstances where the decision of the adjudicator will be incapable of 
enforcement” 

However, Coulson LJ did emphasise that whether the court would grant an injunction will very much 
depend on the factual circumstances of each case. 
 
Having considered the underlying facts of the case (as so far as they were presented to Fraser J 
originally) or in the Court of Appeal, Coulson LJ noted that there was nothing in the circumstances 
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that would take this case out of the ordinary, or demonstrate that it was just and convenient to allow 
the adjudication to continue.  On this basis, Coulson LJ decided that Lonsdale was entitled to an 
injunction preventing the adjudication continuing. 
 
Case Facts – Cannon v Primus (unreported before CA decision)  
 
It is helpful to set out the chronology of events to this case: 

 On 5 May 2015, Cannon engaged Primus to design and build a hotel in the Albert 
Embankment in London. 

 On 26 July 2016, Primus served a payment notice on Cannon for £261,222.17. Cannon 
served a pay less notice in response and terminated the contract on 11 August 2016.  Each 
side alleged the other was in repudiatory breach.  

 As a result of a second adjudication, an adjudicator decided that Cannon had repudiatorily 
breached the contract and was ordered to pay Primus damages on 2 November 2016.  
Cannon failed to do so. 

 On 14 November 2016 a decision of a third adjudication found that Cannon was liable to pay 
Primus £222,542.17 in respect of the payment notice served in July 2016.  

 On 10 January 2017, Primus issued court proceedings against Cannon for damages as a 
result of the second adjudication together with the unpaid sum from the third adjudication.  

 On 27 July 2017, Primus entered a Creditor’s Voluntary Arrangement (CVA).  

 On 8 March 2018, Primus commenced a 4th adjudication seeking damages arising as a result 
of Cannon’s repudiatory breach and  

 On 17 March 2016, Cannon’s solicitors emailed the adjudicator noting the agreed timetable 
for the adjudication going onto say "…the Responding Party (Cannon) reserves its right to 
raise any jurisdictional and/or other issues, in due course, whether previously raised or not 
and whether within the forum of adjudication or other proceedings". 

 On 20 March 2016, Cannon's solicitors wrote again, repeating the general reservation of 
rights but then going on to raise two specific challenges to the adjudicator's jurisdiction. Both 
of these were rejected by the adjudicator. 

 At no point did Cannon raise a jurisdictional objection on the ground of Primus’ solvency and 
that they were in a CVA. 

 It was eventually decided in the 4th adjudication that Cannon owed Primus the sum of 
£2.128m. 
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 On 21 May 2018, Primus commenced separate enforcement proceedings to enforce the 
fourth adjudication.  

TCC Decision 
 
HHJ Waksman enforced the adjudicator's decision in the 4th adjudication and declined to grant a 
stay of execution. In doing so, he noted that there was a significant body of evidence that in all 
likelihood Primus could emerge from the CVA solvent, with all its debtors paid and "something left 
over". He acknowledged that that was the very purpose of a CVA. 
 
HHJ Waksman carried out a careful analysis of a decision of the authorities and concluded that there 
was no authority for the proposition that summary judgment should be refused merely because a 
company was in a CVA and the responding party had a counterclaim. The CVA was not a procedural 
bar, nor did it follow that the court must grant a stay of execution. 
 
HHJ Waksman also relied on the principles in Wimbledon v Vago and concluded that Primus' 
financial position was due either wholly or in significant part to Cannon's repudiation and failure to 
pay and therefore would not grant a stay of execution. 
 
The Appeal Decision 
 
As a result of his analysis under the Lonsdale case, Coulson LJ also upheld that an adjudicator did 
have jurisdiction to determine a dispute referred to him by a company in a CVA, noting that a CVA 
where there was evidence that the company would emerge from the CVA solvent having paid all of 
its creditors in full, was a very different situation than a company in insolvent liquidation. 
 
However, he also went on to decide that even if the jurisdictional argument was available to Cannon, 
they had waived any right to raise it and / or failed to sufficiently reserve its right to raise the 
jurisdictional challenge.  Having analysed the various authorities on reservation of rights, Coulson 
LJ summarised the principles on reservation of rights as follows: 
 

 If the responding party wishes to challenge the jurisdiction of the adjudicator then it must do 
so "appropriately and clearly". If it does not reserve its position effectively and participates in 
the adjudication, it will be taken to have waived any jurisdictional objection and will be unable 
to avoid enforcement on jurisdictional grounds6. 

 It will always be better for a party to reserve its position based on a specific objection or 
objections: otherwise the adjudicator cannot investigate the point and, if appropriate, decide 

                                                

6 Allied Vision Limited v VPS Film Entertainment GmbH [1991] 1 Lloyd's Rep 392 
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not to proceed, and the referring party cannot decide for itself whether the objection has 
merit7. 

 If the specific jurisdictional objections are rejected by the adjudicator (and the court, if the 
objections are renewed on enforcement), then the objector will be subsequently precluded 
from raising other jurisdictional grounds which might otherwise have been available to it 8. 

 A general reservation of position on jurisdiction is undesirable but may be effective. Much will 
turn on the wording of the reservation in each case. However, a general reservation may not 
be effective if:  

 At the time it was provided, the objector knew or should have known of specific 
grounds for a jurisdictional objection but failed to articulate them; or 

 the court concludes that the general reservation was worded in that way simply to 
try and ensure that all options (including ones not yet even thought of) could be 
kept open. 

Key Practice Points 
 
In a post-Carillion world where construction insolvency is on the rise, this is an important decision 
that clarifies the relationship between the construction adjudication process and the Insolvency 
Rules. 
 
Following this decision, it is likely that the courts will be less inclined to permit the continuation of an 
adjudication involving a company in insolvent liquidation (and facing a cross-claim) on the basis that 
such adjudication is unlikely to lead to a meaningful result.  
 
However, it is worth noting how Coulson LJ sought to reconcile what he described as the basic 
incompatibility between adjudication and the Insolvency Rules, and his findings in relation to the 
Cannon appeal. 
 
In the context of the Cannon appeal, Coulson LJ drew a clear distinction between a CVA and a 
situation in which the claimant company was in insolvent liquidation. Whilst in the latter case, claims 
made by the company were part of a damage limitation exercise, whereby liquidators endeavoured 
to pay dividends to creditors; a CVA was designed to try to allow the company to trade its way out 
of trouble. In those circumstances, Coulson LJ stated that the quick and cost-neutral mechanism of 
adjudication could be "an extremely useful tool" to permit the CVA to work. 
 

                                                

7 GPS Marine Contractors v Ringway Infrastructure Services [2010] EWHC 283 (TCC) 
8 GPS Marine Contractors v Ringway Infrastructure Services [2010] EWHC 283 (TCC) 
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Coulson LJ's obiter would therefore suggest that a CVA is one of the "exceptional cases" in which 
the court would potentially consider there to be utility in permitting an adjudicator's decision to be 
summarily enforced, despite the insolvency of the claiming party. As stated and applied recently in 
the case of Indigo Projects London Ltd v Razin and another [2019] EWHC 1205 (TCC) (17 May 
2019), each case will turn on it’s own facts.  
 
As for Waiver, the case gives guidance and warning of how a general reservation of position may 
waive the right to a challenge when it is not specific enough. Parties must be careful to make specific 
objections clearly and at the earliest stage possible if they intend to rely on them.  
 
In Ove Arup and Partner International Ltd v Coleman Bennett International Consultancy plc [2019] 
EWHC 413 (TCC): Question was whether CBI could raise and rely jurisdictional points for the first 
time in the enforcement proceedings - they could not. A party cannot rely upon a vaguely worded 
general reservation at adjudication in order to leave the opportunity for a challenge open.  
 
Billingford Holdings Ltd & BFL Trade Ltd v SMC Building Solutions Ltd and another [2019] 
EWHC 711 (TCC) (8 March 2019) 
 
Case Facts  
 
This case concerned an urgent injunction brought by Billingford Holdings Limited and BFL Trade 
Limited (the “Claimants”) for an order preventing both SMC Building Solutions (the “Contractor”) and 
Mr Nigel Anthony Dight (the “Adjudicator”) from continuing with an ongoing adjudication between the 
Contractor and Claimants.  
 
So far as it is possible to discern from the judgment the following occurred: 
 

 On 21 February 2019 - the Contractor issued a notice of intention to refer to adjudication 
following a dispute arising out of a construction contract (the “Contract”).   

 The nomination for an adjudicator was made to the President of RICS and the Adjudicator 
issued a letter to inform the parties of his appointment and on 25 February 2019 and on the 
same day, the Referral was served. 

 On 5 March 2019 the Claimants sent an email to the Adjudicator stating that he did not have 
jurisdiction to make any decision on the complaints raised by the Contractor and therefore 
requested the Adjudicator make a determination to that effect.  

 It is not clear from the judgement but it seems the grounds for the challenge was that the 
contract provided a different method for nominating the adjudicator and therefore the 
appointed RICS Adjudicator did not have jurisdiction. Failing such a determination the 
Claimants requested an extension to respond to the Referral by Friday 8 March. 
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 On 7 March 2019 the Claimants issued an application for an interim injunction seeking to 
prevent the continuation of the adjudication. The Claimants sought to argue the lack of the 
adjudicator’s jurisdiction was so clear it would be wrong for the court to allow the adjudication 
to run if there was no prospect of it reaching a binding decision.  

Decision 
 
Giving his judgment, Fraser J reasserted that whilst Courts do have jurisdiction to intervene in 
adjudication proceedings, it will only be in “extremely rare” circumstance that it will do so. 
 
Fraser J concluded that the Claimants’ challenge based on ‘no prospect of reaching a binding 
decision’ was not the correct approach nor test. The challenge to the jurisdiction of the adjudicator 
was entirely ‘run of the mill’; 
 

 Adjudication was designed to be quick and inexpensive and adjudicators are expected to 
reach a decision in 28 days (42 if extended). There is no time within that duration to factor in 
applications to the court without causing a delay to the timetable; 

 The Adjudicator did not make the declaration that he did not have jurisdiction (as requested 
by the 5th March 2019 email) because: 

 By electing to stay initially silent on the appointment of the Adjudicator (in Feb 
2019) the Claimant had foregone their opportunity to object to the validity of the 
appointment; and  

 The email sent by the Claimants on 28 February 2019 in which the– Claimant 
requested Adjudicator exercise his discretion as adjudicator was a submission to 
the Adjudicator of his jurisdiction. 

These are challenges that can be resolved at the enforcement stage (if challenged) and are not 
exceptional (Dyson J in Macob Civil Engineering [1999] considered). Therefore, there is no need to 
intervene now.  
 
Comment 
 
Although it is very difficult to tell from the judgment as to whether the Adjudicator had as a matter of 
fact been appointed correctly, it appears that Fraser J was not prepared to countenance the granting 
of the injunction, noting that they had probably waived the right to raise the point of jurisdiction in 
any event.  It is worth noting that Bilingford had issued the Application for the injunction on the 
evening before its Response was due and the actual hearing took place the very next day.  Maybe 
Billingford had decided to utilise the injunction application as a stalling tactic for the submission of 
their Response, which ultimately backfired. 
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However, it does perhaps raise the question of whether an injunction would and / or should have 
been granted in circumstances where there was no waiver of the jurisdictional point. 
 
Adopting Coulson LJ’s reasoning in the Bresco decision, there would seem to be little “utility” in 
proceeding with an Adjudication in circumstances where the Adjudicator had been incorrectly 
appointed.  From the very outset the Adjudicator would not have the jurisdiction to decide the dispute 
before them and therefore, whatever decision they reached it would be incapable of enforcement 
and therefore an exercise in futility. 
 
Both Parties would incur substantial costs not only during the course of the Adjudication but also on 
any Enforcement hearings.  These would all be reasons for granting an Injunction referred to by 
Coulson LJ. 
 
Stepping back from the detail of these three cases, I think they demonstrate that the courts are now 
taking a more pragmatic approach to Adjudication proceedings.  It is becoming less of a black letter 
law assessment of Adjudication.    
 
Indeed this may well have been hinted and predicated by Coulson LJ in the most recent edition of 
his book on Adjudication. 
 
Within the Author’s notes for the fourth edition of his book, Coulson LJ recognised that: 

 

“…the three and half years since the third edition have not been entirely happy: the 
adjudication process has, in some respects been abused and misused and the courts have 
sometimes struggled to right the wrongs inflicted.”  

It does seem to us that the Courts are now more and more looking at the “fairness” and merits of the 
underlying Adjudication when it comes to the Enforcement procedures. 
 
It is our experience that a significant proportion of pleadings on Enforcement proceedings and even 
submissions in the Adjudications now are taken up with detailed factual backgrounds, in an attempt 
to instil into the Adjudicator / the Judge that the party you are acting for is the “wronged” party and it 
would be “unfair” if the decision or enforcement proceedings went against them.  Perhaps the high 
water mark of “fairness” is Coulson J (as he then was) first instance decision in Grove v S&T and 
the Court of Appeal’s endorsement of that decision late last year. 
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M Davenport Builders Limited v  Greer and another [2019] ewhc 318 (tcc)  
 

Summary  

This is the first case to have considered the Court of Appeal’s decision in Grove v S&T and whether 
a paying party under a smash and grab adjudication could rely upon a “true value” adjudication 
decision as a set-off or counterclaim when it came to enforcement proceedings. 
 

Case facts 

Davenport agreed to undertake construction works for Greer.  The works were completed and Greer 
made a final application for approximately £106k.  
 
Greer failed to serve a payment notice or a pay less notice and thereafter failed to pay the £106k 
that had become due.  
 
Davenport subsequently a “smash and grab” adjudication. 
 
6 days later Greer commenced a “true value” adjudication on the final account. 
 
Under the smash and grab adjudication it was decided that Greer owed Davenport £106k. 
 
Under the “true value” adjudication it was decided that there was no additional sums due to 
Davenport than the amounts already paid to them.  
 
Davenport refused to pay the £106k and ion the enforcement proceedings sums ordered to be paid 
under the Sutcliffe Adjudication and when it came to enforcement proceedings of the Sutcliffe 
Adjudication Davenport sought to rely upon the Sliwinski decision as a set off and / or counterclaim 
to avoid having to pay the sums due. 
 

Decision 

Stuart-Smith J reviewed the relevant case law (primarily Harding v Paice9 [2016] and Court of 
Appeal’s Decision in Grove Developments v S&T (UK) Ltd and ruled in favour of the Claimants. 
 
Stuart-Smith J stated that these two decisions were authority for the proposition that a decision in 
favour of the receiving party in a smash and grab adjudication, will not preclude a further adjudication 

                                                

9 [2015] EWCA Civ 1231 
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determining the “true value” of the corresponding application for payment.  They were as a matter of 
analysis not the same or substantially the same dispute. 
 
The question to the court was whether the Defendants were entitled to commence and rely upon the 
true value adjudication without having first paid the Sutcliffe Adjudication. 
 

Discharging the initial obligation to pay first? 

When analysing the Court of Appeal’s decision in Harding v Paice, Stuart-Smith J noted that there 
was no clear and unequivocal statement in the decision that discharging the original obligation to 
make payment under the “smash and grab” adjudication was a pre-requisite to starting a “true vale” 
adjudication and / or from relying upon it at a later date. 
 
Stuart-Smith J answered the issue on the basis of a policy consideration names that a person who 
has not discharged their obligation to pay the “smash and grab” adjudication, should not be entitled 
to rely upon a later true value decision by way of set-off or counterclaim in order to resist the 
immediate enforcement of the “smash and grab” decision. 
 
He noted that there was support for this policy decision within the Harding v Paice and Grove 
decisions.  Stuart Smith J concluded his judgment by stating: 
 

“…it should now be taken as established that an employer who is subject to an immediate 
obligation to discharge the order of an adjudicator based upon the failure of the employer to 
serve either a payment notice or pay less notice must discharge that immediate obligation 
before he will be entitled to rely upon a subsequent decision in a true value adjudication…” 

Comment 

Davenport is a significant case as it builds on the Court of Appeal’s judgment in Grove.  
 
Whilst it has been confirmed that leave to appeal has been granted to take Grove all the way to the 
Supreme Court, it is not yet clear on what grounds or when the case will be heard and the judgment 
given. 
 
Until then, the construction industry is left with the decisions of Grove and Davenport and the now 
considerable practical issues that may arise. 
 
In his concluding remarks, Stuart Smith J also noted that Coulson J and the Court of Appeal were 
clear and unequivocal in stating that the employer must make payment in accordance with their 
obligations if they fail to issue a payment notice or pay less notice or indeed a “smash and grab” 
decision before it can commence a “true value” adjudication. 
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However, Stuart Smith J did leave open the possibility that this would not always be the case, 
confirming that the Courts will not automatically restrain a “true value” adjudication in circumstances 
where the employer had not yet discharged his obligation to pay the sum due.  Having made such a 
statement Stuart Smith J then refused to give examples or criteria in which the Courts would or would 
not restrain “true value” adjudications. 
 
This then throws open the possibility of introducing fairness back into the Adjudication process with 
any “wronged” employer being entitled to continue with a “true value” adjudication despite not having 
paid the amount required by a payment notice. 
 
Conversely it may equally be possible for a contractor who has not been treated “fairly” by the 
employer to obtain an injunction on a “true value” adjudication until the employer had paid the sum 
that was due to them. 
 
The difficulty in all of this from a practical point of view is when would a contractor obtain such an 
injunction?  There may well be circumstances where there are arguments over whether a valid 
payment or payless notice has been served.   
 
In that scenario there will always be a debate as to whether a sum has become due and payable 
and unless and until there has been an adjudicator’s decision confirming there was no valid payment 
or payless notice, a court is unlikely to grant an injunction on a “true value” adjudication.  However, 
by the time an adjudicator has reached that decision, the “true value” adjudication may already have 
been well advanced with both parties incurring substantial costs. 
 
As with the Bresco decision, the Decision in Davenport sees the Courts rowing back from a strict 
“black letter” law interpretation of parties’ obligations under the Construction Act regime and 
associated legislation. 
 
The Courts are in a difficult position of what can sometimes be very fact sensitive issues, trying to 
balance the fundamental principles of why the Construction Act was brought in in the first place 
against the commercial realities of the construction industry today.  As Coulson LJ says in his book, 
it is the Court’s struggling to right the wrongs that have been inflicted. 
 
For the time being and until there is conclusive guidance from the Supreme Court on this issue, 
adjudication submissions and pleadings on Enforcement hearings will continue to be laden with 
picture paintings of parties being “wronged” or the other side “abusing” the system. 
 



 

 

 

 

 

VAT DOEMSTIC REVERSE CHARGE 

In the Spring Budget 2017, the government announced its intention to introduce an alternative 
accounting mechanism for VAT in the construction sector, which the government considers to be a 
high risk area for missing trader fraud. The intended target of the legislation is sub-contractors who 
provide groups of workers to the construction sector. Supplies to end consumers are not intended to 
be affected.  

Background to the changes 

The government consulted on the scope of the measure in 2017. Changes to the Construction 
Industry Scheme (“CIS”) were considered as part of the consultation process to narrow the 
availability of gross payment status under the Scheme. That measure has been dropped and the 
government has instead decided to invest more heavily in compliance to police gross payment 
status. 

On 7 June 2018 draft legislation for the VAT reverse charge measure was published for technical 
consultation and on 7 November 2018 final legislation was published with a number of changes that 
bring the measure more closely into line with the scope of the CIS rules. 

Details from the legislation 

The legislation brings new payments within the scope of the existing VAT reverse charge mechanism 
that is used in other industries (such as mobile phones and utilities). 

The legislation comes into effect for supplies made on or after 1 October 2019.  Existing contracts 
under which periodic supplies are made may therefore be affected as well as contracts entered into 
on or after this date. 

The basic rule is that if a taxable person makes a supply to another taxable person and the supply 
falls within this measure, then the recipient of the supply accounts for VAT to HMRC and can recover 
the VAT from HMRC.  The supplier still issues an invoice but is not required to account to HMRC for 
any VAT. 

The scope of the supplies caught by the legislation is very similar to the existing CIS, which will assist 
taxpayers in understanding the new provisions. Construction services (defined in a similar way to 
the CIS and very broadly) are within the measure, together with any materials supplied with the 
services.  A supply of materials alone is not caught.  A list of what counts as “construction services” 
is set out at the end of this note.  As with the CIS, supplies of professional services such as architects 
and surveyors are excluded except where they form part of a single supply with construction services 
(as is common under design and build contracts). 

The changes to the legislation between the draft and final versions enhanced the alignment with the 
CIS.  Supplies falling outside the scope of the legislation (“excluded supplies”) are now defined as 
those for which a CIS return is not required, meaning the legislation closely tracks the scope and 
exceptions to reporting under the CIS, but with a broad carve-out for supplies made to end users 
(who should confirm in writing their status as an end user to the supplier) and supplies made to 
certain “intermediary suppliers”. 
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Under the intermediary supplier carve-out, supplies are excepted if: 

1. a person (the intermediary supplier) receives services within the scope of this measure and 
makes an onward supply of those services without material alteration or further processing; 
and 

2. either: 
a. the intermediary supplier is connected with the expected end user of the services 

(e.g. they are companies in the same group); or 
b. the suppliers are made in relation to property in which both the intermediary supplier 

and the end user have a “relevant interest” (e.g. landlord and tenant). 

Tenants currently often find themselves within the scope of the CIS unexpectedly where they agree 
to take responsibility for landlord’s works, but the intermediary carve-out will be of use in these 
situations to prevent the reverse charge applying.  It is worth noting that the definition of connected 
persons under the legislation is more narrowly cast than in other contexts, but it would apply (for 
example) to group companies. 

Impact on VAT administration 

Businesses will need to adjust their VAT accounting to accommodate the new rules. The (one off) 
costs incurred in doing so will be the main impact on businesses as a result of the new rules.  Cash 
flow may also be an issue for businesses that currently use VAT paid by customers as part of their 
working capital.  Both recipients and suppliers will need to reflect the application of the reverse 
charge in their VAT returns. 

If main contractors find that all of their supplies become subject to the reverse charge, they may 
become repayment traders (i.e. they no longer make payments to HMRC and are instead claiming 
repayments).  Repayment traders can apply for monthly accounting, which has a cash flow 
advantage.  Taxpayers in this position should consider whether to do so. 

As noted above, in order to be within the scope of the reverse charge the recipient must be a taxable 
person (i.e. registered for VAT or required to be registered). For the purpose of determining whether 
a recipient is a “taxable person”, supplies received by the person for which they must account under 
the reverse charge are not treated as supplies made by that person (given effect by disapplying a 
general rule in the overarching VAT legislation). 

This is a welcome change from the previous proposal. The effect will be beneficial for smaller 
suppliers who are otherwise not required for register for VAT on the basis that their supplies do not 
exceed the compulsory registration threshold. Supplies that these businesses receive under the VAT 
reverse charge will not be counted when determining whether this compulsory registration threshold 
is reached. 

HMRC has also made a welcome statement in its guidance that for the first six months of the new 
rules it will apply a light touch to dealing with errors for taxpayers acting in good faith. 

 

 



 

 

 

 

 | 29 

Next steps 

The legislation is due to take effect from 1 October 2019, so there is still time for businesses to 
prepare their accounting systems and manage any impact on cash flow. There are only limited de 
minimis provisions in the legislation (in addition to the provision discussed above for smaller 
suppliers, there is a carve out if the value of a supply together with corresponding supplies to the 
recipient in a single month do not exceed £1,000 in aggregate) and so businesses of any size in the 
construction industry will need to consider their compliance. 

Businesses should: 

 review their existing contracts to determine the application of the reverse charge to any 
supplies which may be made under them on or after 1 October; 

 consider what changes are needed to new contracts to deal with these rules; and 
 review their VAT accounting systems to ensure that invoicing and returns comply with the 

rules once in force. 

“Construction services” 

The following services are caught: 

 constructing, altering, repairing, extending, demolishing or dismantling buildings or structures 
(whether permanent or not), including offshore installation services 

 constructing, altering, repairing, extending, demolishing of any works forming, or planned to 
form, part of the land, including (in particular) walls, roadworks, power lines, electronic 
communications equipment, aircraft runways, railways, inland waterways, docks and 
harbours 

 pipelines, reservoirs, water mains, wells, sewers, industrial plant and installations for 
purposes of land drainage, coast protection or defence 

 installing heating, lighting, air-conditioning, ventilation, power supply, drainage, sanitation, 
water supply or fire protection systems in any building or structure 

 internal cleaning of buildings and structures, so far as carried out in the course of their 
construction, alteration, repair, extension or restoration 

 painting or decorating the inside or the external surfaces of any building or structure 
 services which form an integral part of, or are part of the preparation or completion of the 

services described above - including site clearance, earth-moving, excavation, tunnelling and 
boring, laying of foundations, erection of scaffolding, site restoration, landscaping and the 
provision of roadways and other access works 

The following services are excluded save where supplied with those in the previous list: 

 drilling for, or extracting, oil or natural gas 
 extracting minerals (using underground or surface working) and tunnelling, boring, or 

construction of underground works, for this purpose 
 manufacturing building or engineering components or equipment, materials, plant or 

machinery, or delivering any of these to site 
 manufacturing components for heating, lighting, air-conditioning, ventilation, power supply, 

drainage, sanitation, water supply or fire protection systems, or delivering any of these to site 
 the professional work of architects or surveyors, or of building, engineering, interior or exterior 

decoration and landscape consultants 
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 making, installing and repairing art works such as sculptures, murals and other items that are 
purely artistic 

 signwriting and erecting, installing and repairing signboards and advertisements 
 installing seating, blinds and shutters 
 installing security systems, including burglar alarms, closed circuit television and public 

address systems 

 


