


Contents 

Hacking through the JCT Payment Hacking through the JCT Payment 
Mechanism and Adjudication?Mechanism and Adjudication?  

Letters of intent: Friend or foe?Letters of intent: Friend or foe?  

What the Budget 2018 means for What the Budget 2018 means for 
planning reformplanning reform  

Liquidated damages: when are they Liquidated damages: when are they 
penalties?  penalties?    

Reform of RetentionReform of Retention  

It's About Time!It's About Time!  

0101

0303

0505

0707

0909

1010

Welcome to the winter edition of 
Construct.Law. 
In this edition, we take a look at the latest case law including one of the first 
applications of the recent decision on liquidated damages under a construction 
contract and the leading judgment in connection with the JCT interim payment 
mechanism. In addition, we cover letters of intent as well as the October Budget and 
the Letwin Review including the government's plans to promote planning reform. 
Also, we consider the use of retentions in the construction industry which 
was brought into the spotlight at the beginning of this year with the introduction of 
the Construction (Retention Deposit Schemes) Bill 2017-19.  
 
Our construction team also provides an overview of the content we discussed at our 
latest construction Workshop: 'It's About Time!It's About Time!It's About Time!It's About Time!' which took place on 14 November 
and provided an update on the recent Court of Appeal decision in relation to 
apportioning risk in the event of delay. 
 
ConstructConstructConstructConstruct.Law is focused on the UK construction sector, whilst its sister publication 
InfraInfraInfraInfra....Law focuses on the domestic and international infrastructure sector. Please do 
get in touch to suggest future topics for either bi-annual publication. 
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Hacking through the JCT 
Payment Mechanism and 
Adjudication? 

In the leading judgment in the Court of In the leading judgment in the Court of 
AppealAppeal’’s decision in s decision in Grove Developments Grove Developments 
v S&Tv S&T dealing with  dealing with ““smash and grabsmash and grab” ” 
adjudications, Sir Rupert Jackson adjudications, Sir Rupert Jackson 
observed:observed:  

We are all trying to hack out a pathway We are all trying to hack out a pathway 
through a dense thicket of amended through a dense thicket of amended 
legislation, burgeoning case law and legislation, burgeoning case law and 
everever--changing standard form changing standard form 
contractscontracts””..  

But having hacked through this thicket, But having hacked through this thicket, 
has Sir Rupert cleared the pathway only to has Sir Rupert cleared the pathway only to 
find another thicket for the JCT interim find another thicket for the JCT interim 
payment mechanism?payment mechanism?  

A reminder of the facts 
Grove engaged S&T under a JCT Design Grove engaged S&T under a JCT Design 
and Build Contract 2011 (with certain and Build Contract 2011 (with certain 
amendments).  Near the end of the works, amendments).  Near the end of the works, 
an interim payment dispute arose and S&T an interim payment dispute arose and S&T 
commenced an adjudication seeking commenced an adjudication seeking 
payment of the applied for a sum of circa payment of the applied for a sum of circa 
££14 million.  S&T argued Grove had failed to 14 million.  S&T argued Grove had failed to 
issue a valid payless notice and therefore issue a valid payless notice and therefore 
the sum applied for had become the the sum applied for had become the 
certified sum and was payable.certified sum and was payable.  

Grove argued that it had served a valid Grove argued that it had served a valid 
payless notice payless notice ––  the first adjudicator the first adjudicator 
decided it had not decided it had not --  but also commenced a but also commenced a 
second adjudication seeking a second adjudication seeking a ““true 
valuation” ” of the interim account.of the interim account.  

Grove refused to pay the Grove refused to pay the ££14 million and 14 million and 
sought declarations from the High Court sought declarations from the High Court 
that its payless notice was valid and that it that its payless notice was valid and that it 
could commence a second adjudication on could commence a second adjudication on 
the the ““true value” ” in any event.in any event.  

Coulson J decided the payless notice was Coulson J decided the payless notice was 
valid and therefore there was no obligation valid and therefore there was no obligation 
to pay the to pay the ££14 million. 14 million.   

Coulson J also went on to decide that Coulson J also went on to decide that 
even if there was no valid payless notice, even if there was no valid payless notice, 
Grove had the right under the contract Grove had the right under the contract 
and the Housing Grants Construction and and the Housing Grants Construction and 
Regeneration Act 1996 as amended (Regeneration Act 1996 as amended (the 
Act) to commence the second ) to commence the second ““true valuetrue value” ” 
adjudication.adjudication.  

The Court of Appeal’s Decision 
The Court of Appeal expressly endorsed The Court of Appeal expressly endorsed 
Coulson JCoulson J’’s decision, confirming:s decision, confirming:  

l Interim Interim ‘‘certified sumscertified sums’ ’ were were 
provisional and not conclusive as to the provisional and not conclusive as to the 
““true valuetrue value” ” of work done;of work done;    

l An adjudicator, arbitrator, judge has An adjudicator, arbitrator, judge has 
wide powers to open up any certified wide powers to open up any certified 
sums where those sums are disputed;sums where those sums are disputed;    

l An employer could commence a An employer could commence a 
second second ““true valuetrue value” ” adjudication;adjudication;    

l An employer may recover An employer may recover ““any any 
overpaymentoverpayment” ” made at an interim made at an interim 
stage and the adjudicator must be able stage and the adjudicator must be able 
to to “…“…give effect to the financial give effect to the financial 
consequences of his decision.consequences of his decision.””; ; andand    

l However, the act and the contract However, the act and the contract 
prohibit an employer from embarking prohibit an employer from embarking 
on the on the ““true valuetrue value” ” adjudication before adjudication before 
he has complied with the obligation to he has complied with the obligation to 
make payment.make payment.    

    

    

    

    

    

    

    

    

    

    

    

 
Analysis / Comment 
Whilst the implications of this case will still Whilst the implications of this case will still 
need to be worked through need to be worked through ––  including including 
whether the judgment brings about the whether the judgment brings about the 
end of smash and grab adjudications end of smash and grab adjudications ––  ((my my 
view is that it will not), the judgment view is that it will not), the judgment 
arguably creates a potential conflict with arguably creates a potential conflict with 
the Act and interim payment mechanism the Act and interim payment mechanism 
of JCT contracts.of JCT contracts.  

Under JCT interim payment mechanisms Under JCT interim payment mechanisms 
(unlike the NEC suite of contracts) there is (unlike the NEC suite of contracts) there is 
no right or obligation on the Contractor to no right or obligation on the Contractor to 
make an interim / balancing payment to make an interim / balancing payment to 
the Employer where there is a negative the Employer where there is a negative 
interim certificate.interim certificate.  

Where there had been previous Where there had been previous 
overvaluations, the normal course is for overvaluations, the normal course is for 
the certificate to certify the negative sum the certificate to certify the negative sum 
and state there was a and state there was a ““nilnil” ” balance due that balance due that 
month.  The expectation was there would month.  The expectation was there would 
then be an adjustment in later certificates.then be an adjustment in later certificates.  

"The Court of Appeal expressly "The Court of Appeal expressly 
endorsed Coulson Jendorsed Coulson J’’s decision".s decision".  
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Although the Court of Appeal was not Although the Court of Appeal was not 
concerned with the recovery of potential concerned with the recovery of potential 
historic overpayments (Grove historic overpayments (Grove 
acknowledged that cacknowledged that c££276,000 was due to 276,000 was due to 
S&T), in deciding that an employer can S&T), in deciding that an employer can 
recover recover ““any overpaymentany overpayment” ” and that the and that the 
adjudicator has the power to give effect to adjudicator has the power to give effect to 
the financial consequences of his decision. the financial consequences of his decision. 
It is arguable that the Court of AppealIt is arguable that the Court of Appeal’’s s 
decision does give employers a right of decision does give employers a right of 
repayment for historic over certification repayment for historic over certification 
and not just the overpayment arising from and not just the overpayment arising from 
the failure to issue a payment or payless the failure to issue a payment or payless 
notice.notice.  

Whilst Sir Rupert Jackson acknowledged Whilst Sir Rupert Jackson acknowledged 
that there was no express provision under that there was no express provision under 
the JCT wording permitting negative the JCT wording permitting negative 
interim payments, he noted that s111 of interim payments, he noted that s111 of 
the Act (the obligation to pay the certified the Act (the obligation to pay the certified 
sum) applied to both interim and final sum) applied to both interim and final 
payments.  Section 111 of the Act refers payments.  Section 111 of the Act refers 
to to ““payerspayers” ” and and ““payeespayees” ” of interim and final of interim and final 
payments and therefore a contractor payments and therefore a contractor 
could be a could be a ““payerpayer” ” at both interim and final at both interim and final 
payment stages.payment stages.  

    

He further noted that the Court of Appeal He further noted that the Court of Appeal 
had determined in the case of Harding v had determined in the case of Harding v 
Paice that an employer has the right to Paice that an employer has the right to 
challenge the notified final payment challenge the notified final payment 
(where he had failed to issue a payment or (where he had failed to issue a payment or 
payless notice) commenting:payless notice) commenting:  

……it would be strange if that same form of it would be strange if that same form of 
words [under section 111] has a words [under section 111] has a 
conclusive effect in relation to interim conclusive effect in relation to interim 
certificates which it does not have in certificates which it does not have in 
relation to final certificatesrelation to final certificates…” …” and and 
affirming the analysis that affirming the analysis that ““If an If an 
adjudicator finds that the employer has adjudicator finds that the employer has 
overpaid at an interim stage, he can overpaid at an interim stage, he can 
order reorder re--payment of the excesspayment of the excess…”…”  

This analysis does appear to create a This analysis does appear to create a 
tension between the express wording tension between the express wording 
(and agreement of the parties) under a (and agreement of the parties) under a 
JCT contract and the interpretation of JCT contract and the interpretation of 
payment obligations under the Act.payment obligations under the Act.  

Perhaps more importantly it runs the risk Perhaps more importantly it runs the risk 
of counteracting the Actof counteracting the Act’’s widely s widely 
acknowledged policy of promoting acknowledged policy of promoting 
cashflow, although users of the NEC suite cashflow, although users of the NEC suite 
of contracts will be well accustomed to this of contracts will be well accustomed to this 
scenario.scenario.  

It will be interesting to see how the courts It will be interesting to see how the courts 
and adjudicators, as well as the JCT and adjudicators, as well as the JCT 
drafting committee hack away at this drafting committee hack away at this 
thicket in the future.thicket in the future.  

This article was written by This article was written by   
Michael OMichael O’’Connor. For more information Connor. For more information 
please get in touch via please get in touch via 
michael.o'connor@crsblaw.commichael.o'connor@crsblaw.com or  or   
+44 (0)20 7427 6441.+44 (0)20 7427 6441.  
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Letters of intent: Friend 
or foe? 

Once again, we see letters of intent Once again, we see letters of intent 
causing mischief for their users.  This latest causing mischief for their users.  This latest 
mischief was considered by the Court of mischief was considered by the Court of 
Appeal in the case of Appeal in the case of Arcadis Consulting Arcadis Consulting 
(UK) Ltd v AMEC (BSC) Ltd(UK) Ltd v AMEC (BSC) Ltd [2018]. [2018].  

Let’s rewind 2 years when the case was  when the case was 
considered by the Technology and considered by the Technology and 
Construction Court (TCC) in October Construction Court (TCC) in October 
2016; the judge (Mr Justice Coulson) 2016; the judge (Mr Justice Coulson) 
describing the case as a relatively describing the case as a relatively 
straightforward 'contract/no contract' straightforward 'contract/no contract' 
case with something of a sting in its tail!case with something of a sting in its tail!  

Facts 
Some 15 years prior, Amec (BCS) Limited Some 15 years prior, Amec (BCS) Limited 
(formerly CV Buchan Limited) acted as the (formerly CV Buchan Limited) acted as the 
specialist concrete subspecialist concrete sub--contractor on two contractor on two 
large projects; the Wellcome Building and large projects; the Wellcome Building and 
Castlepoint Car Park.  Amec engaged Castlepoint Car Park.  Amec engaged 
Arcadis Consulting (UK) Limited (formerly Arcadis Consulting (UK) Limited (formerly 
Hyder Consulting (UK) Limited) to carry Hyder Consulting (UK) Limited) to carry 
out certain design works in connection out certain design works in connection 
with those projects in anticipation of a with those projects in anticipation of a 
wider agreement between the parties wider agreement between the parties 
that did not later materialise.that did not later materialise.  

    

It was then alleged that the Castlepoint It was then alleged that the Castlepoint 
Car Park was defective and potentially Car Park was defective and potentially 
required demolition and rebuilding, with required demolition and rebuilding, with 
costs running into the many tens of costs running into the many tens of 
millions. Amec pursued Arcadis for millions. Amec pursued Arcadis for 
££40million, having settled a claim with the 40million, having settled a claim with the 
main contractor. Arcadis denied liability for main contractor. Arcadis denied liability for 
the defects and also argued that there the defects and also argued that there 
was a contract in respect of their design was a contract in respect of their design 
works which capped their liability to works which capped their liability to 
££610,515.610,515.  

Negotiations of the terms of ArcadisNegotiations of the terms of Arcadis’ ’ 
appointment had started in November appointment had started in November 
2001 and continued for over a year, with a 2001 and continued for over a year, with a 
key letter dated 6 March 2002 instructing key letter dated 6 March 2002 instructing 
Arcadis to commence its design services.   Arcadis to commence its design services.   
The judge, Mr Justice Coulson, considered The judge, Mr Justice Coulson, considered 
whether that letter was a letter of intent, whether that letter was a letter of intent, 
namely an instruction to carry out work up namely an instruction to carry out work up 
to a certain value on an interim basis, to a certain value on an interim basis, 
pending the agreement of a formal pending the agreement of a formal 
contract. He concluded that it did indeed contract. He concluded that it did indeed 
have all of the hallmarks of a letter of have all of the hallmarks of a letter of 
intent.intent.  

Discussions and negotiations of the terms Discussions and negotiations of the terms 
of appointment continued after the 6 of appointment continued after the 6 
March 2002 letter, including discussions March 2002 letter, including discussions 
around the level of the cap on liability around the level of the cap on liability 
contained within proposed terms and contained within proposed terms and 
conditions. conditions.   

    

Much to ArcadisMuch to Arcadis’ ’ horror, Mr Justice horror, Mr Justice 
Coulson decided that ArcadisCoulson decided that Arcadis’ ’ liability was liability was 
uncapped; there was too much uncapped; there was too much 
uncertainty around the terms of the uncertainty around the terms of the 
documents referred to in that letter of 6 documents referred to in that letter of 6 
March 2002 and too much that was not March 2002 and too much that was not 
agreed.  The Court was unwilling to agreed.  The Court was unwilling to 
‘‘rewrite historyrewrite history’ ’ and went on to criticise and went on to criticise 
Arcadis for its Arcadis for its ““dilatory and often uncodilatory and often unco--
operative approachoperative approach” ” in negotiating the in negotiating the 
appointment documentation.appointment documentation.  

Fast forward 2 years and the Court of  and the Court of 
Appeal has chosen to save ArcadisAppeal has chosen to save Arcadis’ ’ bacon, bacon, 
though in turn cooking Amecthough in turn cooking Amec’’s. s.   

The Court of Appeal latched onto the The Court of Appeal latched onto the 
terms of an earlier letter sent by Amec to terms of an earlier letter sent by Amec to 
Arcadis back in November 2001, deciding Arcadis back in November 2001, deciding 
that it had been the subject of agreement that it had been the subject of agreement 
for the purposes of evidencing the terms for the purposes of evidencing the terms 
of the of the ‘‘interim contractinterim contract’’.  .  This was This was 
because, by commencing the design because, by commencing the design 
services, Arcadis had accepted the terms services, Arcadis had accepted the terms 
of that November 2001 communication, of that November 2001 communication, 
including the specific version of the terms including the specific version of the terms 
and conditions referred to in that letter.  and conditions referred to in that letter.  
The Court of Appeal considered that the The Court of Appeal considered that the 
subsequent negotiations of terms subsequent negotiations of terms 
including the level of the cap on liability including the level of the cap on liability 
went to the terms of the went to the terms of the ‘‘final contractfinal contract’ ’ 
and did not undermine its inclusion in the and did not undermine its inclusion in the 
‘‘interim contractinterim contract’’. .   

Take away points 

l For Employers:For Employers:For Employers:For Employers:    

DonDon’’t go past the point of no return.  t go past the point of no return.  
Letters of intent can allow parties to defer Letters of intent can allow parties to defer 
reaching agreement of the terms of the reaching agreement of the terms of the 
contract, creating the very real risk of the contract, creating the very real risk of the 
parties never concluding negotiations of parties never concluding negotiations of 
the the ‘‘final contractfinal contract’’.  .  With every week With every week 
passing under a letter of intent or a passing under a letter of intent or a 
succession of letters of intent, the succession of letters of intent, the 
employeremployer’’s negotiating position ebbs s negotiating position ebbs 
away. away.   

l For Contractors/ConsultantsFor Contractors/ConsultantsFor Contractors/ConsultantsFor Contractors/Consultants::    

If there are critical terms which you require If there are critical terms which you require 
to apply to the contract, make sure that to apply to the contract, make sure that 
they are included in the letter of intent. they are included in the letter of intent.   
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Ask the question: Ask the question: What happens if we What happens if we 
never reach agreement of the final never reach agreement of the final 
contract terms and what do I therefore contract terms and what do I therefore 
need to get expressly and clearly included need to get expressly and clearly included 
in this letter of intent as a consequence? in this letter of intent as a consequence? 
……. . and do so!and do so!  

l For Project Managers / Other For Project Managers / Other For Project Managers / Other For Project Managers / Other 
Advisors:Advisors:Advisors:Advisors:    

What is bad for the employer is potentially What is bad for the employer is potentially 
bad for a project manager or other advisor.  bad for a project manager or other advisor.  
Make sure that you, as the project Make sure that you, as the project 
manager / advisor, have given the manager / advisor, have given the 
employer very clear and well documented employer very clear and well documented 
advice as to the potential pitfalls of letters advice as to the potential pitfalls of letters 
of intent before you recommend their of intent before you recommend their 
use. use.   

This was recently seen in the case of This was recently seen in the case of 
Ampleforth Abbey Trust v Turner & Ampleforth Abbey Trust v Turner & 
Townsend Project Management LtdTownsend Project Management Ltd  
[2012].  There the employer found itself [2012].  There the employer found itself 
unable to levy liquidated damages against unable to levy liquidated damages against 
its contractor (Kier) during the contract its contractor (Kier) during the contract 
and blamed its project manager, Turner & and blamed its project manager, Turner & 
Townsend.  The employer successfully Townsend.  The employer successfully 
argued that its project manager had been argued that its project manager had been 
negligent in failing to advise of the risks negligent in failing to advise of the risks 
associated with letters of intent.associated with letters of intent.  

You have been warned!  

This article was written by Kate Knox. For This article was written by Kate Knox. For 
more information please get in touch via more information please get in touch via 
kate.knox@crsblaw.comkate.knox@crsblaw.com or  or   
+44 (0)1483 252 533.+44 (0)1483 252 533.  
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What the Budget 2018 
means for planning 
reform 

The October Budget included a number of The October Budget included a number of 
announcements taking forward the announcements taking forward the 
governmentgovernment’’s plans to boost housing s plans to boost housing 
delivery, support the high street and delivery, support the high street and 
promote planning reform.promote planning reform.  

The Letwin Review of Build Out: the 
Final Report 
LetwinLetwin’’s interim findings previously s interim findings previously 
concluded that housebuilders do not concluded that housebuilders do not 
‘‘landbanklandbank’’, , but do build out sites at a speed but do build out sites at a speed 
that ensures that new homes can be that ensures that new homes can be 
absorbed by the market without affecting absorbed by the market without affecting 
the value of new or second hand housing the value of new or second hand housing 
stock. Further, their limited product range stock. Further, their limited product range 
restricts choice and therefore potential restricts choice and therefore potential 
buyers on any particular site.buyers on any particular site.  

The Final Report recommends legislative The Final Report recommends legislative 
and policy change to increase the variety and policy change to increase the variety 
and differentiation of large sites in areas of and differentiation of large sites in areas of 
high housing demand to speed build out.high housing demand to speed build out.  

l Letwin seeks diversity in housing type, Letwin seeks diversity in housing type, 
size and style, design (through local size and style, design (through local 
design codes), tenure mix, target design codes), tenure mix, target 
groups (e.g. older peoplegroups (e.g. older people’’s or student s or student 
housing) and delivery (custom or selfhousing) and delivery (custom or self--
build). Letwin suggests that applicants build). Letwin suggests that applicants 
should consider whether they would should consider whether they would 
take on the risk of differing housing take on the risk of differing housing 
types or explain how they would sell types or explain how they would sell 
parts of the site to others to do so. A parts of the site to others to do so. A 
““highhigh” ” proportion of affordable housing proportion of affordable housing 
is expected. Yet not all types of is expected. Yet not all types of 
housing will be appropriate on large housing will be appropriate on large 
new build sites. In addition to affecting new build sites. In addition to affecting 
viability, such diversity will significantly viability, such diversity will significantly 
complicate the process of obtaining complicate the process of obtaining 
allocation and consent for, and bringing allocation and consent for, and bringing 
large sites to market.large sites to market.    

l New primary legislation could define New primary legislation could define 
large sites by size (potentially at least large sites by size (potentially at least 
1,500 units) and boundaries (e.g. by 1,500 units) and boundaries (e.g. by 
reference to an allocation in a plan, reference to an allocation in a plan, 
although an allocation might have a although an allocation might have a 
number of actual permissions and be in number of actual permissions and be in 
different ownerships).different ownerships).    

l Ahead of primary legislation, a Written Ahead of primary legislation, a Written 
Ministerial Statement, new secondary Ministerial Statement, new secondary 
legislation and new planning policy legislation and new planning policy 
could set could set ‘‘diversification principlesdiversification principles’ ’ and and 
seek a seek a ‘‘diversification strategy' for large diversification strategy' for large 
sites. Housing diversification could be a sites. Housing diversification could be a 
reserved matter reserved matter ––  Letwin suggests Letwin suggests 
specfically type, size and tenure mix, specfically type, size and tenure mix, 
although size of dwellings is already a although size of dwellings is already a 
reserved matter and it is reserved matter and it is 
commonplace for type and tenure of commonplace for type and tenure of 
anything other than open market anything other than open market 
housing to be secured through housing to be secured through 
condition and/or section 106 condition and/or section 106 
agreement already. To avoid agreement already. To avoid 
uncertainty, if the procedures are uncertainty, if the procedures are 
adopted by the end of 2018 (very adopted by the end of 2018 (very 
unlikely), the new rules could apply to unlikely), the new rules could apply to 
permissions granted from 2021.permissions granted from 2021.    

l A new National Expert Committee is A new National Expert Committee is 
recommended to provide advice on recommended to provide advice on 
diversity requirements to developers diversity requirements to developers 
and authorities on applications and the and authorities on applications and the 
Planning Inspectorate at appeals.Planning Inspectorate at appeals.    

l To promote change ahead of 2021, To promote change ahead of 2021, 
Letwin proposes short term incentives Letwin proposes short term incentives 
to encourage developers with existing to encourage developers with existing 
permissions to adopt new diversity permissions to adopt new diversity 
provisions through a new section 106 provisions through a new section 106 
agreement. This could be a condition agreement. This could be a condition 
of future government funding forof future government funding for    

    

    

    

    

    

    

    

    

    

    

    

    

    

     developers or potential purchasers.     developers or potential purchasers.  
     A large sites viability fund could assist     A large sites viability fund could assist  
     where sites would otherwise become     where sites would otherwise become  
     unviable. However, it seems unlikely     unviable. However, it seems unlikely  
     that developers locked into existing     that developers locked into existing  
     land deals and planning permissions     land deals and planning permissions  
     would voluntarily make such changes     would voluntarily make such changes  
     without full compensation.     without full compensation.  

l Letwin sees scope in the longer term Letwin sees scope in the longer term 
for authorities to designate for authorities to designate 
unallocated, single large sites within unallocated, single large sites within 
local plans, backed by master plans and local plans, backed by master plans and 
design codes, to which the new rules design codes, to which the new rules 
will automatically apply.  New will automatically apply.  New 
development vehicles could facilitate development vehicles could facilitate 
delivery including local development delivery including local development 
companies which would secure a companies which would secure a 
masterplan / design code, invest in masterplan / design code, invest in 
land and infrastructure and sell off land and infrastructure and sell off 
serviced parcels, or infrastructure serviced parcels, or infrastructure 
development companies which would development companies which would 
get involved after the authority had get involved after the authority had 
developed the masterplan / design developed the masterplan / design 
code. Authorities would be given code. Authorities would be given 
clearer compulsory purchase powers.clearer compulsory purchase powers.    

It is intended by Letwin that diversity It is intended by Letwin that diversity 
requirements should affect land value, requirements should affect land value, 
including as a result of the required high including as a result of the required high 
level of affordable housing.level of affordable housing.  
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Indeed, controversially, Letwin Indeed, controversially, Letwin 
recommends that guidance should recommends that guidance should 
encourage levels of diversity that will result encourage levels of diversity that will result 
in residual land values at around 10 times in residual land values at around 10 times 
existing use value.  It is doubtful whether existing use value.  It is doubtful whether 
long term landowners would be long term landowners would be 
incentivised to release valuable agricultural incentivised to release valuable agricultural 
land at that level. This could also result in a land at that level. This could also result in a 
two tier land market in areas where two tier land market in areas where 
authorities are prepared to use authorities are prepared to use 
compulsory purchase powers in relation to compulsory purchase powers in relation to 
large sites.large sites.  

The government has committed to The government has committed to 
responding to the review by February responding to the review by February 
2019. It will be a difficult task to promote 2019. It will be a difficult task to promote 
diversification without complicating the diversification without complicating the 
system so much that interest in bringing system so much that interest in bringing 
forward large sites is diminished. Whether forward large sites is diminished. Whether 
what is proposed will actually speed up what is proposed will actually speed up 
build rates remains to be seen.build rates remains to be seen.  

Other measures 
The government has announced other The government has announced other 
measures in the Budget affecting the measures in the Budget affecting the 
planning system and house building.planning system and house building.  

l Provisions to boost house building Provisions to boost house building 
include a new Help to Buy equity loan include a new Help to Buy equity loan 
scheme which will run for 2 years after scheme which will run for 2 years after 
the current scheme ends in 2021, but the current scheme ends in 2021, but 
apply to first time buyers only and be apply to first time buyers only and be 
subject to price caps. From 29 October subject to price caps. From 29 October 
in England, the Housing Revenue in England, the Housing Revenue 
Account cap will be abolished enabling Account cap will be abolished enabling 
Councils to increase borrowing for Councils to increase borrowing for 
house building. Further detail is house building. Further detail is 
awaited.awaited.    

l Support for neighbourhood planning Support for neighbourhood planning 
continues. Funding will be made continues. Funding will be made 
available for neighbourhood bodies to available for neighbourhood bodies to 
allocate or grant permission for allocate or grant permission for 
discounted homes to be sold to local discounted homes to be sold to local 
people. Despite the recently adopted people. Despite the recently adopted 
NPPF, further guidance will ensure NPPF, further guidance will ensure 
that neighbourhood plans and orders that neighbourhood plans and orders 
approved by local referendums cannot approved by local referendums cannot 
be be ““unfairly overruled by local planning unfairly overruled by local planning 
authoritiesauthorities” ” --  it is unclear at this stage it is unclear at this stage 
how this is intended to work.how this is intended to work.    

l There is a new consultation on further There is a new consultation on further 
permitted development rights to allow permitted development rights to allow 
upward extension above commercial upward extension above commercial 
and residential properties and allow and residential properties and allow 
commercial buildings to be demolished commercial buildings to be demolished 
and replaced with new homes.  Office and replaced with new homes.  Office 
to residential permitted development to residential permitted development 
rights have proved unpopular with rights have proved unpopular with 
many authorities concerned about the many authorities concerned about the 
poor quality housing that can result poor quality housing that can result 
and the difficulties caused in pursuing and the difficulties caused in pursuing 
masterplanned regeneration around masterplanned regeneration around 
buildings with the benefit of such buildings with the benefit of such 
rights. A package of support for the rights. A package of support for the 
high street also includes a review of the high street also includes a review of the 
use classes order and role of use classes order and role of 
compulsory purchase powers.compulsory purchase powers.    

l The government has also considered The government has also considered 
further the role of the community further the role of the community 
infrastructure levy and section 106 infrastructure levy and section 106 
agreements. Changes will be made to agreements. Changes will be made to 
the levy regulations and new guidance the levy regulations and new guidance 
introduced in due course. In particular, introduced in due course. In particular, 
and helpfully, pooling restrictions will be and helpfully, pooling restrictions will be 
lifted so that multiple section 106 lifted so that multiple section 106 
obligations can be collected towards a obligations can be collected towards a 
single piece of infrastructure. single piece of infrastructure. 
However, the requirement to produce However, the requirement to produce 
regulation 123 lists will also be removed regulation 123 lists will also be removed 
––  it is difficult to see how reporting it is difficult to see how reporting 
standards can adequately replace the standards can adequately replace the 
current express restriction on current express restriction on ‘‘double double 
dippingdipping’ ’ ((securing payments through securing payments through 
both section 106 and the levy). both section 106 and the levy). 
Payment of section 106 monitoring Payment of section 106 monitoring 
fees, held unlawful by thefees, held unlawful by the    

      courts in certain circumstances, is      courts in certain circumstances, is  
      to be supported.      to be supported.  

In short, planning reform through changes In short, planning reform through changes 
to primary and secondary legislation and to to primary and secondary legislation and to 
guidance is set to continue.guidance is set to continue.  

This article was written by Claire Fallows. This article was written by Claire Fallows. 
For more information please get in touch For more information please get in touch 
via via claire.fallows@crsblaw.comclaire.fallows@crsblaw.com or  or   
+44 (0)20 7427 1046. +44 (0)20 7427 1046.   

Construct.Law.Law  
 What the Budget 2018 means for planning reformWhat the Budget 2018 means for planning reform

    0606

Construct.Law - Winter 2019 28/01/2019 10:24:05

mailto:claire.fallows@crsblaw.com




Liquidated damages: 
when are they penalties?   

As many readers will be aware, the law on As many readers will be aware, the law on 
liquidated damages was recently changed liquidated damages was recently changed 
in the Supreme Court decision in in the Supreme Court decision in 
Cavendish Square v MakdessiCavendish Square v Makdessi. In . In GPP Big GPP Big 
Field LLP v Solar EPC Solutions SLField LLP v Solar EPC Solutions SL, we , we 
have seen one of the first applications of have seen one of the first applications of 
this decision to a construction contract.this decision to a construction contract.  

Facts 
GPP engaged Prosolia to construct five GPP engaged Prosolia to construct five 
solar power plants across the UK under five solar power plants across the UK under five 
separate EPC contracts. Four of these separate EPC contracts. Four of these 
contracts included guarantees by Solar contracts included guarantees by Solar 
EPC Solutions SL, ProsoliaEPC Solutions SL, Prosolia’’s Spanish s Spanish 
parent company. Prosolia failed to parent company. Prosolia failed to 
complete the various projects by the complete the various projects by the 
required completion dates and required completion dates and 
subsequently became insolvent.subsequently became insolvent.  

GPP claimed against Solar under its GPP claimed against Solar under its 
guarantees. The case raised a number of guarantees. The case raised a number of 
issues but we are going to concentrate on issues but we are going to concentrate on 
the claims for liquidated damages.the claims for liquidated damages.  
  
Solar argued that the liquidated damages Solar argued that the liquidated damages 
clauses were penalties and therefore clauses were penalties and therefore 
unenforceable because:unenforceable because:  

l They were expressly described as a They were expressly described as a 
““penaltypenalty””. . Clause 21.5 read that: Clause 21.5 read that: ““In the In the 
event of the delay of more than fifteen event of the delay of more than fifteen 
(15) calendar days for the date of (15) calendar days for the date of 
commissioning the Contractor shall commissioning the Contractor shall 
pay to the [Employer] a penaltypay to the [Employer] a penalty… … The The 
maximum of the penalty for delays to maximum of the penalty for delays to 
the Works shall be two hundred and the Works shall be two hundred and 
fifty thousand pounds sterling per fifty thousand pounds sterling per 
MWp (MWp (££250,000/MWp)250,000/MWp)””..    

l The five EPC contracts provided the The five EPC contracts provided the 
same same ““penaltypenalty” ” of of ££500 per day per 500 per day per 
MWp, despite the fact that each of the MWp, despite the fact that each of the 
solar energy plants would generate solar energy plants would generate 
different amounts of energy.  Solar different amounts of energy.  Solar 
therefore argued that the pretherefore argued that the pre--
determined sum could not be based determined sum could not be based 
on a genuine preon a genuine pre--estimate of GPPestimate of GPP’’s s 
losses.losses.    

    

    

Solar also argued that as one of the Solar also argued that as one of the 
contracts had been terminated, the contracts had been terminated, the 
liquidated damages clause did not survive liquidated damages clause did not survive 
the termination of that contract.the termination of that contract.  

Decision 
The Court held that the liquidated The Court held that the liquidated 
damages clauses were not penalties, and damages clauses were not penalties, and 
were therefore enforceable, for these were therefore enforceable, for these 
reasons:reasons:  

l Liquidated damages provisions for Liquidated damages provisions for 
delay are common in construction delay are common in construction 
contracts and GPP and Prosolia were contracts and GPP and Prosolia were 
experienced commercial parties of experienced commercial parties of 
equal bargaining power able to assess equal bargaining power able to assess 
the commercial implications of such the commercial implications of such 
clauses.clauses.    

l It is in the nature of liquidated damages It is in the nature of liquidated damages 
clauses that they are often used when clauses that they are often used when 
precise prediction of the likely loss is precise prediction of the likely loss is 
difficult.  They are therefore often difficult.  They are therefore often 
expressed in round figures.expressed in round figures.    

l The fact that the loss resulting from The fact that the loss resulting from 
the breach may vary in amount the breach may vary in amount 
depending on the actual depending on the actual 
circumstances at the time does not of circumstances at the time does not of 
itself give rise to any inference that the itself give rise to any inference that the 
sum agreed is a penalty, provided it is sum agreed is a penalty, provided it is 
not extravagant and unconscionable innot extravagant and unconscionable in    

     comparison with the greatest loss that     comparison with the greatest loss that  
     might have been expected, at the time     might have been expected, at the time  
     the contract was made, to follow from     the contract was made, to follow from  
     the relevant breach.     the relevant breach.  

l Ultimately, the sum specified did not Ultimately, the sum specified did not 
exceed a genuine attempt to estimate exceed a genuine attempt to estimate 
in advance the loss which GPP would in advance the loss which GPP would 
be likely to suffer from the relevant be likely to suffer from the relevant 
breach.  It was not in any way breach.  It was not in any way 
extravagant or unconscionable in extravagant or unconscionable in 
comparison to GPP's legitimate comparison to GPP's legitimate 
interest in ensuring the project was interest in ensuring the project was 
ready on time.ready on time.    

l The references to The references to ““penaltypenalty” ” in the in the 
clause were only clause were only ““equivocal equivocal 
indicationsindications””, , it was the substance of it was the substance of 
the matter that was relevant.the matter that was relevant.    

    

    

    

    

    

    

    

    

    

    

    

    
The Court also held that the liquidated The Court also held that the liquidated 
damages provisions survived the damages provisions survived the 
termination of the contract.termination of the contract.  

The Court relied on the earlier decision of The Court relied on the earlier decision of 
Hall v Van Der Heiden (No 2)Hall v Van Der Heiden (No 2) where the  where the 
Court had held that a liquidated damages Court had held that a liquidated damages 
clause would survive the termination of clause would survive the termination of 
the contract as a the contract as a ““matter of principlematter of principle” ” 
because otherwise this would reward the because otherwise this would reward the 
defendant for their own default.defendant for their own default.  
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Conclusion 
The CourtThe Court’’s decision that these provisions s decision that these provisions 
were not a penalty was perhaps not overly were not a penalty was perhaps not overly 
surprising, as it is rare for liquidated surprising, as it is rare for liquidated 
damages provisions in construction damages provisions in construction 
contracts to be held unenforceable as a contracts to be held unenforceable as a 
penalty.  This decision does show that, penalty.  This decision does show that, 
following following MakdessiMakdessi, whether the liquidated , whether the liquidated 
damages was a genuine predamages was a genuine pre--estimate of estimate of 
loss is still an important aspect of whether loss is still an important aspect of whether 
the provisions are a penalty.  However, the the provisions are a penalty.  However, the 
Court will ultimately apply the test in Court will ultimately apply the test in 
Makdessi of whether the sum stipulated is Makdessi of whether the sum stipulated is 
exorbitant or unconscionable having exorbitant or unconscionable having 
regard to the innocent partyregard to the innocent party’’s interest in s interest in 
the performance of the contract.the performance of the contract.  

"The Court relied on the earlier "The Court relied on the earlier 
decision of decision of Hall v Van Der Heiden (No Hall v Van Der Heiden (No 
2)2) where the Court had held that a  where the Court had held that a 
liquidated damages clause would liquidated damages clause would 
survive the termination of the survive the termination of the 
contract as a contract as a ““matter of principlematter of principle” ” 
because otherwise this would reward because otherwise this would reward 
the defendant for their own default"the defendant for their own default"  

The decision that liquidated damages The decision that liquidated damages 
would survive termination is more would survive termination is more 
surprising.  A common view is that surprising.  A common view is that 
liquidated damages should not be payable liquidated damages should not be payable 
after termination, as in these after termination, as in these 
circumstances the contractor loses circumstances the contractor loses 
control of the eventual time of control of the eventual time of 
completion.  Instead, the contractor completion.  Instead, the contractor 
should be liable for the losses incurred by should be liable for the losses incurred by 
the employer as a result of the termination the employer as a result of the termination 
of the construction contract, including the of the construction contract, including the 
losses it has incurred as a result of any losses it has incurred as a result of any 
delay in the completion of the works. delay in the completion of the works.   

In such circumstances, the contractor In such circumstances, the contractor 
would not be would not be ““rewardedrewarded” ” for their own for their own 
default if liquidated damages did not default if liquidated damages did not 
survive termination, instead the employer survive termination, instead the employer 
would be under a duty to mitigate its loss would be under a duty to mitigate its loss 
and to then prove the actual loss it had and to then prove the actual loss it had 
incurred.incurred.  

This article was written by James This article was written by James 
Worthington and Sam Johnson. Worthington and Sam Johnson.   
For more information please get in touch For more information please get in touch 
via via james.worthington@crsblaw.comjames.worthington@crsblaw.com or  or 
+44 (0)20 7427 1070.+44 (0)20 7427 1070.  
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Reform of Retention 

The use of retentions in the construction The use of retentions in the construction 
industry was thrust into the spotlight at industry was thrust into the spotlight at 
the beginning of this year with the the beginning of this year with the 
introduction of the Construction introduction of the Construction 
(Retention Deposit Schemes) Bill 2017(Retention Deposit Schemes) Bill 2017--19 19 
by former chartered surveyor Peter by former chartered surveyor Peter 
Aldous MP under the Ten Minute Rule. Aldous MP under the Ten Minute Rule. 
The Bill followed an earlier consultation.The Bill followed an earlier consultation.  

The term The term ‘‘retentionretention’ ’ refers to the refers to the 
common practice of deducting a common practice of deducting a 
percentage (typically 3%percentage (typically 3%--5%) of the 5%) of the 
payments certified as due under a payments certified as due under a 
construction contract. Half of the amount construction contract. Half of the amount 
deducted is typically released to the deducted is typically released to the 
contractor upon practical completion, with contractor upon practical completion, with 
the remaining half released upon the remaining half released upon 
certification of making good defects at the certification of making good defects at the 
end of the rectification period (usually 12 end of the rectification period (usually 12 
months after practical completion).  In months after practical completion).  In 
theory, retentions provide security to the theory, retentions provide security to the 
employer against the risk that the employer against the risk that the 
contractor will not complete the works.contractor will not complete the works.  

The practice of deducting retentions has The practice of deducting retentions has 
long been criticised by contractors and long been criticised by contractors and 
subsub--contractors. Common complaints are contractors. Common complaints are 
that retentions are released late, offset that retentions are released late, offset 
against spurious defect claims or lost to against spurious defect claims or lost to 
upstream insolvencies in the supply chain.upstream insolvencies in the supply chain.  

Often those most likely to suffer from Often those most likely to suffer from 
nonnon--payment of retentions are the SMEpayment of retentions are the SME’’s s 
further down the supply chain.  The scale further down the supply chain.  The scale 
of the problem was highlighted by the of the problem was highlighted by the 
collapse of Carillion, which was estimated collapse of Carillion, which was estimated 
to have held to have held ££800 million in retentions at 800 million in retentions at 
the time it went into liquidation. the time it went into liquidation.   

The Construction (Retention Deposit The Construction (Retention Deposit 
Schemes) Bill is aimed at protecting Schemes) Bill is aimed at protecting 
retention deposits withheld under retention deposits withheld under 
construction contracts through the construction contracts through the 
introduction of amendments to the introduction of amendments to the 
Housing Grants Construction and Housing Grants Construction and 
Regeneration Act 1996 (the Regeneration Act 1996 (the 
““Construction ActConstruction Act””).).  

The amendments to section 111 of the The amendments to section 111 of the 
Construction Act would mean that any Construction Act would mean that any 
clause in a construction contract that clause in a construction contract that 
enabled a payer to withhold retention will enabled a payer to withhold retention will 
be of no effect unless:be of no effect unless:  

l the retention is paid into a special the retention is paid into a special 
deposit scheme;deposit scheme;    

l the payer notifies the payee of the the payer notifies the payee of the 
scheme administratorscheme administrator’’s details; ands details; and    

l the payer notifies the scheme the payer notifies the scheme 
administrator of the payeeadministrator of the payee’’s details. s details.     

Where retention monies are already being Where retention monies are already being 
held under a contract that preheld under a contract that pre--dates the dates the 
new Act, those monies must be new Act, those monies must be 
transferred into a retention deposit transferred into a retention deposit 
scheme. Where a payer fails to comply with scheme. Where a payer fails to comply with 
these obligations, it will obliged to refund these obligations, it will obliged to refund 
the retention in full within seven working the retention in full within seven working 
days.days.  

"The use of retentions in the "The use of retentions in the 
construction industry was thrust into construction industry was thrust into 
the spotlight at the beginning of this the spotlight at the beginning of this 
year with the introduction of the year with the introduction of the 
Construction (Retention Deposit Construction (Retention Deposit 
Schemes) Bill 2017Schemes) Bill 2017--19 by former 19 by former 
chartered surveyor Peter Aldous MP chartered surveyor Peter Aldous MP 
under the Ten Minute Rule. The Bill under the Ten Minute Rule. The Bill 
followed an earlier consultation".followed an earlier consultation".  

At the time of writing, the Construction At the time of writing, the Construction 
(Retention Deposit Schemes) Bill is due to (Retention Deposit Schemes) Bill is due to 
receive its second reading on 25 January receive its second reading on 25 January 
2019.  The Bill has received strong backing 2019.  The Bill has received strong backing 
from some sections of the industry.  from some sections of the industry.  
Others claim the Bill does not go far Others claim the Bill does not go far 
enough and suggest that retentions enough and suggest that retentions 
should be outlawed altogether. should be outlawed altogether.   
Meanwhile, employers may be wary of Meanwhile, employers may be wary of 
additional costs and any attempt to fetter additional costs and any attempt to fetter 
their access to the most common form of their access to the most common form of 
security in construction projects.security in construction projects.  

This article was written by Chi Mount. This article was written by Chi Mount. For For 
more information please get in touch via more information please get in touch via 
chi.mount@crsblaw.com or chi.mount@crsblaw.com or   
+44 (0)1483 252 598.+44 (0)1483 252 598.  
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It's About Time! 

What is delay? 
The industryThe industry’’s holy trinity of time, cost and s holy trinity of time, cost and 
quality is well known and yet unlocking the quality is well known and yet unlocking the 
treatment of delay remains a continual treatment of delay remains a continual 
challenge. At our recent challenge. At our recent ‘‘ItIt’’s about times about time’ ’ 
seminar we provided attendees with seminar we provided attendees with 
answers to some of the most frequently answers to some of the most frequently 
asked questions on time, details of which asked questions on time, details of which 
are summarised in this article.are summarised in this article.  

Delay on construction projects is a Delay on construction projects is a 
common occurrence and the source of common occurrence and the source of 
many disputes. The term many disputes. The term ‘‘delaydelay’ ’ is not, is not, 
however, defined with a technical however, defined with a technical 
meaning. meaning.   

It can relate to:It can relate to:  

l an incident/circumstance which an incident/circumstance which 
affects or postpones a particular affects or postpones a particular 
activity on the project but does not activity on the project but does not 
extend the completion date; orextend the completion date; or    

l a project overrunning past the agreed a project overrunning past the agreed 
completion date, otherwise known as a completion date, otherwise known as a 
critical delay.critical delay.    

Critical Delay can be caused by and/or Critical Delay can be caused by and/or 
contributed to by a number of factors and contributed to by a number of factors and 
parties. On each project, the parties will parties. On each project, the parties will 
need to assess who should be liable for need to assess who should be liable for 
that delay and who is best placed to take that delay and who is best placed to take 
the risk.the risk.  

When Is The Completion Date? 
It is pretty rare these days for contracts to It is pretty rare these days for contracts to 
be silent regarding a completion date but if be silent regarding a completion date but if 
that is the case, the contractor is required that is the case, the contractor is required 
to complete the works to complete the works ‘‘within a reasonable within a reasonable 
timetime’’ii. Interpretation of what is . Interpretation of what is 
‘‘reasonablereasonable’ ’ is up for debate so parties is up for debate so parties 
should where possible have the certainty should where possible have the certainty 
of an agreed completion date. Most of an agreed completion date. Most 
building contracts contain an express building contracts contain an express 
provision for completion of the works by a provision for completion of the works by a 
certain date and adjustments to that date certain date and adjustments to that date 
in certain circumstances. Although be in certain circumstances. Although be 
warned, letters of intent may not warned, letters of intent may not 
expressly include extension of time expressly include extension of time 
provisions.provisions.  

    

The Prevention Principle 
If the contract does include a completion If the contract does include a completion 
date but does not expressly deal with the date but does not expressly deal with the 
consequences of critical delay caused by consequences of critical delay caused by 
the employer, then where there is the employer, then where there is 
employer delay, time is said to be employer delay, time is said to be ‘‘at largeat large’ ’ 
and the contractor is required to complete and the contractor is required to complete 
the works within a the works within a ‘‘reasonable timereasonable time’’. . In this In this 
instance, no liquidated damages can be instance, no liquidated damages can be 
claimed and any losses must be proved. claimed and any losses must be proved. 
This is because a contracting party (Party This is because a contracting party (Party 
A) may not enforce a contractual obligation A) may not enforce a contractual obligation 
against the other party (Party B) where against the other party (Party B) where 
Party A has prevented Party B from Party A has prevented Party B from 
performing that obligation (i.e. if the performing that obligation (i.e. if the 
employer prevents the contractor from employer prevents the contractor from 
completing on time, it cannot then completing on time, it cannot then 
enforce a contractual obligation to enforce a contractual obligation to 
complete by that original completion complete by that original completion 
date).  This is known as the date).  This is known as the ““prevention prevention 
principleprinciple””..  
  
In order to address this, contracts contain In order to address this, contracts contain 
provisions allowing the contractor to apply provisions allowing the contractor to apply 
for more time to complete particular for more time to complete particular 
works, commonly known as an works, commonly known as an ‘‘extension extension 
of timeof time’’. . However, if there is then an However, if there is then an 
employer delay outside what is stated in employer delay outside what is stated in 
the extension of time mechanism, the the extension of time mechanism, the 
completion date falls away and again, time completion date falls away and again, time 
is is ““at largeat large””.  .  The standard forms will The standard forms will 
therefore usually have therefore usually have ““catch allcatch all” ” provisions provisions 
to allow an extension of time to be claimed to allow an extension of time to be claimed 
in all instances of an employer act of in all instances of an employer act of 
prevention. prevention.   

    

    

    

    

    

    

    

    

    

    

Standard Form Contracts And Extension 
Of Time Entitlements 
Generally speaking, the contractor may be Generally speaking, the contractor may be 
able to apply for an extension of time in able to apply for an extension of time in 
respect of delays caused by the employer respect of delays caused by the employer 
and/or other delays for which the and/or other delays for which the 
contractor is not responsible under the contractor is not responsible under the 
contract (e.g. force majeure). These contract (e.g. force majeure). These 
provisions will often be heavily negotiated.provisions will often be heavily negotiated.  

JCT 
JCT contracts provide for an agreed date JCT contracts provide for an agreed date 
of completion (or dates for completion of of completion (or dates for completion of 
sections where applicable). In addition, the sections where applicable). In addition, the 
contractor under certain forms has to contractor under certain forms has to 
proceed proceed ““regularly and diligentlyregularly and diligently” ” with the with the 
works. Where there is going to be a delay works. Where there is going to be a delay 
or where it is likely, the contractor must or where it is likely, the contractor must 
give notice to the contract give notice to the contract 
administrator/employeradministrator/employer’’s agent of the s agent of the 
material circumstances, including the material circumstances, including the 
cause or causes of the delay, and must cause or causes of the delay, and must 
identify in the notice any event which, in identify in the notice any event which, in 
the contractorthe contractor’’s opinion, is a Relevant s opinion, is a Relevant 
Event. In respect of each event identified Event. In respect of each event identified 
in this notice, the contractor must as soon in this notice, the contractor must as soon 
as possible give particulars of its expected as possible give particulars of its expected 
effects, including an estimate of any effects, including an estimate of any 
expected delay in the completion of the expected delay in the completion of the 
works.works.  
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The contractor is able to claim for The contractor is able to claim for 
extensions of time in certain extensions of time in certain 
circumstances, known as circumstances, known as ‘‘‘‘Relevant Relevant 
EventsEvents’’’’. . The employer risk events are The employer risk events are 
““Relevant EventsRelevant Events” ” and include:and include:  

l Variations;Variations;    

l A delay in giving the contractor A delay in giving the contractor 
possession of the site;possession of the site;    

l Work carried out by a statutory Work carried out by a statutory 
undertaker;undertaker;    

l Exceptionally adverse weather Exceptionally adverse weather 
conditions;conditions;    

l Civil commotion or terrorism;Civil commotion or terrorism;    

l Strikes;Strikes;    

l Exercise by Government authority of Exercise by Government authority of 
any statutory power that is not any statutory power that is not 
occasioned by a Contractor default;occasioned by a Contractor default;    

l Force majeure; andForce majeure; and    

l Any impediment, prevention or default Any impediment, prevention or default 
by the employer or any employerby the employer or any employer’’s s 
person (except to the extent caused person (except to the extent caused 
or contributed to by any default of the or contributed to by any default of the 
contractor or contractorcontractor or contractor’’s person).  s person).  
This is a catchThis is a catch--all for any event of all for any event of 
employer caused delay.employer caused delay.    

The JCT forms of contract differentiate The JCT forms of contract differentiate 
between Relevant Events, which entitle between Relevant Events, which entitle 
the contractor to claim additional time, and the contractor to claim additional time, and 
Relevant Matters, which entitle the Relevant Matters, which entitle the 
contractor to claim additional costs. It is contractor to claim additional costs. It is 
worth noting that the scope of Relevant worth noting that the scope of Relevant 
Matters is narrower than the scope of Matters is narrower than the scope of 
Relevant Events. The effect of this Relevant Events. The effect of this 
differentiation between Relevant Events differentiation between Relevant Events 
and Relevant Matters is to create a and Relevant Matters is to create a 
category of certain category of certain ‘‘''neutral'neutral'’ ’ events where events where 
the risks are shared between the the risks are shared between the 
employer and the contractor.  For employer and the contractor.  For 
example, exceptionally adverse weather example, exceptionally adverse weather 
and force majeure.  On the occurrence of and force majeure.  On the occurrence of 
these events, the contractor is awarded these events, the contractor is awarded 
an extension of time but not additional an extension of time but not additional 
money to cover its costs of being on site money to cover its costs of being on site 
for a prolonged period.for a prolonged period.  

NEC 
The NEC contract sets out a series of The NEC contract sets out a series of 
employer risk events, known as employer risk events, known as 
‘‘‘‘Compensation EventsCompensation Events’’’’.  .  The contractor The contractor 
is entitled to additional time and money on is entitled to additional time and money on 
the occurrence of one of thesethe occurrence of one of these  

Compensation Events.  This can be Compensation Events.  This can be 
contrasted with the position under the contrasted with the position under the 
JCT, where only those Relevant Events JCT, where only those Relevant Events 
that are also Relevant Matters entitle the that are also Relevant Matters entitle the 
contractor to claim both time and money.contractor to claim both time and money.  

The types of risks identified as The types of risks identified as 
Compensation Events are broadly the Compensation Events are broadly the 
same as the Relevant Events under a JCT same as the Relevant Events under a JCT 
contract.  There are therefore a number of contract.  There are therefore a number of 
events that will entitle a contractor to time events that will entitle a contractor to time 
and money under an NEC contract, but and money under an NEC contract, but 
that would only entitle a contractor to an that would only entitle a contractor to an 
extension of time under a JCT form.  For extension of time under a JCT form.  For 
example, weather conditions that occur example, weather conditions that occur 
less frequently than once in every ten less frequently than once in every ten 
years is a Compensation Event under an years is a Compensation Event under an 
NEC contract (entitling the contractor to NEC contract (entitling the contractor to 
time and money) but exceptionally time and money) but exceptionally 
adverse weather conditions is only a adverse weather conditions is only a 
Relevant Event (and not a Relevant Relevant Event (and not a Relevant 
Matter) under a JCT contract, thus only Matter) under a JCT contract, thus only 
entitling the contractor to additional time, entitling the contractor to additional time, 
not money.not money.  

The Compensation Events under a The Compensation Events under a 
standard NEC contract include:standard NEC contract include:  

l Variations;Variations;    

l Restricting access to and use of each Restricting access to and use of each 
part of the site by the client;part of the site by the client;    

l The clientThe client’’s failure to provide s failure to provide 
information in accordance with the information in accordance with the 
Accepted Programme;Accepted Programme;    

l An instruction to stop or not start any An instruction to stop or not start any 
work or to change to a Key Date;work or to change to a Key Date;    

l Physical conditions on site that an Physical conditions on site that an 
experienced contractor would have experienced contractor would have 
judged at the contract date to have judged at the contract date to have 
such a small chance of occurring that itsuch a small chance of occurring that it    

      would have been unreasonable to have      would have been unreasonable to have  
      allowed for them.  This can be      allowed for them.  This can be  
      contrasted with the JCT forms, under      contrasted with the JCT forms, under  
      which the risk of adverse physical      which the risk of adverse physical  
      conditions / ground risk always        conditions / ground risk always    
      remains with the contractor;      remains with the contractor;  

l Weather measurements which occur Weather measurements which occur 
less frequently than once in every ten less frequently than once in every ten 
years;years;    

l The clientThe client’’s failure to provide materials, s failure to provide materials, 
facilities and samples for tests and facilities and samples for tests and 
inspections; andinspections; and    

l Any event which stops the contractor Any event which stops the contractor 
from completing the works which from completing the works which 
neither party could prevent, which neither party could prevent, which 
would have been judged to have such a would have been judged to have such a 
small chance of occurring that it would small chance of occurring that it would 
have been unreasonable for the have been unreasonable for the 
contractor to have allowed for it and contractor to have allowed for it and 
which is not one of the other which is not one of the other 
Compensation Events in the contract.Compensation Events in the contract.    

NEC4 has added to the list of NEC4 has added to the list of 
Compensation Events compared to those Compensation Events compared to those 
in NEC3.  in NEC3.  For example, clause 60.1(20) is a For example, clause 60.1(20) is a 
new Compensation Event which provides new Compensation Event which provides 
that the contractor is entitled to additional that the contractor is entitled to additional 
time and money if the project manager time and money if the project manager 
notifies the contractor that a quotation for notifies the contractor that a quotation for 
a proposed instruction is not accepted.  a proposed instruction is not accepted.  
This recognises that there is a cost This recognises that there is a cost 
involved in obtaining a quotation for a involved in obtaining a quotation for a 
proposed instruction and is included to proposed instruction and is included to 
ensure that a contractor is compensated ensure that a contractor is compensated 
for obtaining numerous quotations.for obtaining numerous quotations.  

Another new Compensation Event in Another new Compensation Event in 
NEC4 is at clause 60.1(21) and allows for NEC4 is at clause 60.1(21) and allows for 
additional Compensation Events to be additional Compensation Events to be 
included in the Contract Data. The benefit included in the Contract Data. The benefit 
of this is that employers can now alter the of this is that employers can now alter the 
standard risk profile contained in NEC4 standard risk profile contained in NEC4 
contracts, without the need for contracts, without the need for 
amendments to the standard conditions. amendments to the standard conditions. 
Any risk event not expressly identified as a Any risk event not expressly identified as a 
Compensation Event is a contractor's risk Compensation Event is a contractor's risk 
event and the occurrence of such an event and the occurrence of such an 
event does not entitle the contractor to event does not entitle the contractor to 
claim any additional time and/or costs for claim any additional time and/or costs for 
the completion of the works.the completion of the works.  

The NECThe NEC’’s approach is for issues to be s approach is for issues to be 
raised as they arise (early warnings) and for raised as they arise (early warnings) and for 
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The effects of a Compensation Event are The effects of a Compensation Event are 
to be assessed by a combination of to be assessed by a combination of 
retrospective and prospective analysis.  retrospective and prospective analysis.  
The dividing line between the The dividing line between the 
retrospective and prospective analysis is retrospective and prospective analysis is 
the issue of the relevant instruction etc. the issue of the relevant instruction etc. 
that caused the Compensation Event or that caused the Compensation Event or 
the date of notification of the the date of notification of the 
Compensation Event (as appropriate).  Compensation Event (as appropriate).  
Contractors are to include allowances for Contractors are to include allowances for 
events at its risk that have a significant events at its risk that have a significant 
chance of occurring in its assessment of chance of occurring in its assessment of 
the Compensation Event (clause 63.8).  the Compensation Event (clause 63.8).  
However, the assessment of However, the assessment of 
Compensation Events are not Compensation Events are not 
subsequently revised depending on the subsequently revised depending on the 
delays or costs actually incurred or delays or costs actually incurred or 
whether or not such risk events actually whether or not such risk events actually 
occurred.  They are therefore binding on occurred.  They are therefore binding on 
the parties, irrespective of the actual delay the parties, irrespective of the actual delay 
and cost incurred as a result of the and cost incurred as a result of the 
Compensation Event.Compensation Event.  

Certain NEC contracts provide for an Certain NEC contracts provide for an 
optional bonus to the contractor if works optional bonus to the contractor if works 
are completed before the agreed are completed before the agreed 
completion date. This could be a useful completion date. This could be a useful 
provision to encourage the contractor to provision to encourage the contractor to 
complete the works by an earlier date. In complete the works by an earlier date. In 
addition, the parties use the contractoraddition, the parties use the contractor’’s s 
planned completion date as a base for planned completion date as a base for 
assessing the extension of time, rather assessing the extension of time, rather 
than the contractual completion date.  than the contractual completion date.  
Therefore, the contractor owns the Therefore, the contractor owns the ““floatfloat” ” 
when assessing the extension of time when assessing the extension of time 
due.due.  

A further key feature in the procedure for A further key feature in the procedure for 
applying for Compensation Events in applying for Compensation Events in 
NEC4 is the condition precedent in clause NEC4 is the condition precedent in clause 
61.3.  If the contractor fails to notify the 61.3.  If the contractor fails to notify the 
project manager of the occurrence (or project manager of the occurrence (or 
anticipated occurrence) of a anticipated occurrence) of a 
Compensation Event within eight weeks Compensation Event within eight weeks 
of the contractor becoming aware of the of the contractor becoming aware of the 
occurrence of a Compensation Event, occurrence of a Compensation Event, 
then the contractor loses his entitlement then the contractor loses his entitlement 
to claim any additional time and money for to claim any additional time and money for 
that Compensation Event, unless it arises that Compensation Event, unless it arises 
as a result of the project manager or as a result of the project manager or 
supervisor giving an instruction or supervisor giving an instruction or 
notification, issuing a certificate or notification, issuing a certificate or 
changing an earlier decision.changing an earlier decision.  

Generally such Generally such ““time barstime bars” ” as they are as they are 
often known are upheld by the English often known are upheld by the English 
courts, provided they give a fixed time courts, provided they give a fixed time 
period and state that the party will lose its period and state that the party will lose its 
contractual right if it does not give notice contractual right if it does not give notice 
((Bremer Handelgesellschaft mbH v Bremer Handelgesellschaft mbH v 
Vanden Avenne Izegem nv 1978Vanden Avenne Izegem nv 1978).  Civil law ).  Civil law 
jurisdictions often take a different view, jurisdictions often take a different view, 
with some, including the UAE, allowing a with some, including the UAE, allowing a 
less strict interpretation where a less strict interpretation where a 
contractor may be unfairly prejudiced.contractor may be unfairly prejudiced.  

FIDIC  
The second edition of the FIDIC The second edition of the FIDIC ‘‘Rainbow Rainbow 
SuiteSuite’ ’ ((the Red, Yellow, and Silver books) the Red, Yellow, and Silver books) 
was published in December 2017 (was published in December 2017 (““FIDIC 
2017””).  ).  Although it is considerably more Although it is considerably more 
detailed and prescriptive than the original detailed and prescriptive than the original 
Rainbow Suite, it largely follows the same Rainbow Suite, it largely follows the same 
principles and risk allocation.principles and risk allocation.  

All FIDIC contracts contain a contractual All FIDIC contracts contain a contractual 
completion date, with delay damages completion date, with delay damages 
payable by the contractor in the event of a payable by the contractor in the event of a 
failure to achieve this date. As with the failure to achieve this date. As with the 
JCT forms, FIDIC has employer risk JCT forms, FIDIC has employer risk 
events, contractor risk events and neutral events, contractor risk events and neutral 
risk events although they are not risk events although they are not 
expressly classified as such.  Most expressly classified as such.  Most 
employer risk events entitle the employer risk events entitle the 
contractor to claim time and money, whilst contractor to claim time and money, whilst 
neutral risk events often allow claims for neutral risk events often allow claims for 
extensions of time only (although they extensions of time only (although they 
sometimes allow claims for cost in certain sometimes allow claims for cost in certain 
circumstances). Entitlement to circumstances). Entitlement to 
extensions of time are determined by the extensions of time are determined by the 
Engineer in the Red and Yellow Books and Engineer in the Red and Yellow Books and 
by the Employerby the Employer’’s Representative in the s Representative in the 
Silver Book.Silver Book.  

One key feature of FIDIC is the condition One key feature of FIDIC is the condition 
precedent to claiming an extension of precedent to claiming an extension of 
time.  FIDIC 2017 contains potential time time.  FIDIC 2017 contains potential time 
bars at clause 20.2.1 and clause 20.2.4.  bars at clause 20.2.1 and clause 20.2.4.  
These now apply equally to claims by the These now apply equally to claims by the 
employer and the contractor, whereas the employer and the contractor, whereas the 
time bar provisions in the first edition of time bar provisions in the first edition of 
the FIDIC Rainbow Suite only applied to the FIDIC Rainbow Suite only applied to 
claims by the contractor. claims by the contractor.   

However, clause 20.2.5 allows the However, clause 20.2.5 allows the 
Engineer to consider a claim submitted Engineer to consider a claim submitted 
after these notice periods taking into after these notice periods taking into 
account the details included in the fully account the details included in the fully 
detailed claim and why late submission detailed claim and why late submission 
may be justified.  The factors that may be may be justified.  The factors that may be 
taken into account when justifying late taken into account when justifying late 
submission include:submission include:  

l Whether and the extent to which the Whether and the extent to which the 
other party may be prejudiced by late other party may be prejudiced by late 
submission; andsubmission; and    

l Any evidence of the other party's prior Any evidence of the other party's prior 
knowledge of:knowledge of:    

l the event or circumstance giving rise the event or circumstance giving rise 
to the claim (in the case of the time to the claim (in the case of the time 
limit under clause 20.2.1); orlimit under clause 20.2.1); or    

l the contractual or other legal basis of the contractual or other legal basis of 
the claim (in the case of the time limit the claim (in the case of the time limit 
under clause 20.2.4).under clause 20.2.4).    

This has the potential to create a grey area This has the potential to create a grey area 
under English law.  If a condition precedent under English law.  If a condition precedent 
to a claim is capable of being waived, then to a claim is capable of being waived, then 
should it be strictly applied?  It will be should it be strictly applied?  It will be 
interesting to see how the Courts interesting to see how the Courts 
interpret these provisions and the interpret these provisions and the 
standards they require the Engineer / standards they require the Engineer / 
EmployerEmployer’’s Representative to apply when s Representative to apply when 
exercising this discretion.  For example, to exercising this discretion.  For example, to 
what extent must the condition what extent must the condition 
precedent be waived if it is objectively precedent be waived if it is objectively 
reasonable to do so?   reasonable to do so?     
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Changing The Risk Profile Time Under 
Standard Form Contracts 
The JCT, NEC and FIDIC standard forms The JCT, NEC and FIDIC standard forms 
are often heavily amended.  We set out are often heavily amended.  We set out 
below some common amendments made below some common amendments made 
by employers in relation to the extension by employers in relation to the extension 
of time provisions in these forms.of time provisions in these forms.  

JCT 
Employers often amend the Relevant Employers often amend the Relevant 
Events so that the risk profile is shifted in Events so that the risk profile is shifted in 
favour of the employer.  For example:favour of the employer.  For example:  

l A common amendment from A common amendment from 
employers is to state that the employers is to state that the 
contractor has no entitlement to an contractor has no entitlement to an 
extension of time to the extent that extension of time to the extent that 
the Relevant Event is caused by a the Relevant Event is caused by a 
contractorcontractor’’s act, omission or s act, omission or 
negligence.  This is particularly relevant negligence.  This is particularly relevant 
to the Relevant Event for delays to the Relevant Event for delays 
caused by Specified Perils (e.g. fire, caused by Specified Perils (e.g. fire, 
lightning, escape of water from any lightning, escape of water from any 
water tank, apparatus or pipe).  water tank, apparatus or pipe).  
Contractors will typically push back on Contractors will typically push back on 
accepting the risk of delays caused by accepting the risk of delays caused by 
such Specified Perils, even when they such Specified Perils, even when they 
arise from their default.  This is arise from their default.  This is 
because of the potentially catastrophic because of the potentially catastrophic 
nature of the loss that could arise from nature of the loss that could arise from 
a serious fire or flood that could a serious fire or flood that could 
significantly delay a project.  The significantly delay a project.  The 
contractor would be vary wary of contractor would be vary wary of 
accepting the risk of such a delay.  A accepting the risk of such a delay.  A 
common compromise is to share such common compromise is to share such 
a risk such that the contactor would a risk such that the contactor would 
bear the risk of say the first four or six bear the risk of say the first four or six 
weeks of delay caused by a Specified weeks of delay caused by a Specified 
Peril arising out of its default, with it Peril arising out of its default, with it 
being entitled to an extension of time being entitled to an extension of time 
for any further delay.for any further delay.    

l Employers often seek to remove Employers often seek to remove 
some of the some of the ““neutralneutral” ” events from the events from the 
list of Relevant Events.  For example, list of Relevant Events.  For example, 
““exceptionally adverse weatherexceptionally adverse weather””.  .  This This 
may give the employer a greater ability may give the employer a greater ability 
to level liquidated damages in the to level liquidated damages in the 
event of a delay to the project event of a delay to the project 
although contractors are likely to build although contractors are likely to build 
such risk into their price and such risk into their price and 
programme.programme.    

l Employers also often clarify certain Employers also often clarify certain 
Relevant Events, e.g. strikes only Relevant Events, e.g. strikes only 
entitle the contractor to a Relevant entitle the contractor to a Relevant 
Event if they are wider than just the Event if they are wider than just the 
contractor or its supply chain, or delayscontractor or its supply chain, or delays    

     by statutory undertakers only entitle          by statutory undertakers only entitle       
     the contractor to a Relevant Event if     the contractor to a Relevant Event if  
     the contractor has exercised all      the contractor has exercised all   
     reasonable endeavours (including     reasonable endeavours (including  
     giving the relevant notices) to     giving the relevant notices) to  
     prevent such delay.     prevent such delay.  

Employers may make the notice provisions Employers may make the notice provisions 
regarding delay and potential extension of regarding delay and potential extension of 
time claims conditions time claims conditions -- precedent to the  precedent to the 
contractorcontractor’’s entitlement to claim an s entitlement to claim an 
extension of time.  The employer would extension of time.  The employer would 
argue that such extensions of time claims argue that such extensions of time claims 
should be dealt with contemporaneously should be dealt with contemporaneously 
when they arise, so that the employer is when they arise, so that the employer is 
not faced with unexpected claims at the not faced with unexpected claims at the 
end of the project.  However, contractors end of the project.  However, contractors 
would argue that it would not be fair for it would argue that it would not be fair for it 
to lose its entitlement (and be subject to to lose its entitlement (and be subject to 
potentially significant claims) simply potentially significant claims) simply 
because of an administrative error in not because of an administrative error in not 
putting in the correct notices, particularly putting in the correct notices, particularly 
in situations where the employer may be in situations where the employer may be 
fully aware of the relevant delay and the fully aware of the relevant delay and the 
failure to put in the relevant notice made failure to put in the relevant notice made 
no difference to the effects of the relevant no difference to the effects of the relevant 
event.event.  
  
Employers may include provisions to Employers may include provisions to 
expressly deal with concurrent delay.  For expressly deal with concurrent delay.  For 
example, they may provide that the example, they may provide that the 
contractor is not entitled to an extension contractor is not entitled to an extension 
of time in the event of concurrent delay.  of time in the event of concurrent delay.  
We will address the validity of such clauses We will address the validity of such clauses 
later in this note. later in this note.   

NEC 
As with the JCT forms, employers often As with the JCT forms, employers often 
seek to delete some of the seek to delete some of the ““neutralneutral” ” 
Compensation Events so that the Compensation Events so that the 
contract bears the risk of such events.  contract bears the risk of such events.  
Alternatively, employers may amend the Alternatively, employers may amend the 
Compensation Events so that the Compensation Events so that the 
contractor is only entitled to time (but not contractor is only entitled to time (but not 
money) for such events (e.g. events of money) for such events (e.g. events of 
““force majeureforce majeure” ” under clause 60.1(19)). under clause 60.1(19)).   

Under the NEC forms, the contractor Under the NEC forms, the contractor 
““ownsowns” ” the float in its programme, as the float in its programme, as 
clause 63.5 provides that the delay is clause 63.5 provides that the delay is 
assessed by reference to the assessed by reference to the ““Planned Planned 
CompletionCompletion””.  .  This is a reversal of the This is a reversal of the 
position under contracts which are silent position under contracts which are silent 
regarding float (e.g. the JCT forms), where regarding float (e.g. the JCT forms), where 
the project the project ““ownsowns” ” the float and therefore the float and therefore 
it is used up by the first relevant delay, it is used up by the first relevant delay, 
irrespective of whether that was an irrespective of whether that was an 
employer or contractor risk event.  The employer or contractor risk event.  The 
employer may therefore amend this employer may therefore amend this 
provision so that the project provision so that the project ““ownsowns” ” the the 
float and any Compensation Event is float and any Compensation Event is 
assessed by reference to the Completion assessed by reference to the Completion 
Date, rather than Date, rather than ““Planned CompletionPlanned Completion””..  

As with the JCT forms, the NEC forms are As with the JCT forms, the NEC forms are 
silent on concurrent delay and employers silent on concurrent delay and employers 
may therefore seek to introduce may therefore seek to introduce 
provisions expressly dealing with provisions expressly dealing with 
concurrent delay.concurrent delay.  

FIDIC 
Employers amend FIDIC contracts in Employers amend FIDIC contracts in 
similar ways as they would JCT or NEC similar ways as they would JCT or NEC 
forms. However, as with any form of forms. However, as with any form of 
contract used internationally, there is no contract used internationally, there is no 
standard or market practice approach to standard or market practice approach to 
amending the risk profile of a FIDIC amending the risk profile of a FIDIC 
contract.  For projects in the Middle East contract.  For projects in the Middle East 
and Africa it is common for the risk and Africa it is common for the risk 
allocation to be skewed in favour of the allocation to be skewed in favour of the 
employer, with the contractor taking the employer, with the contractor taking the 
risk for events which are employerrisk for events which are employer’’s risks in s risks in 
the unamended contracts. For example, the unamended contracts. For example, 
contractors will often be expected to contractors will often be expected to 
assume full liability for unforeseen physical assume full liability for unforeseen physical 
conditions.conditions.  
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Employer risk events are sometimes Employer risk events are sometimes 
amended so that the contactor can claim amended so that the contactor can claim 
time but not money.  One example of this time but not money.  One example of this 
which is seen frequently is clause 13.7, which is seen frequently is clause 13.7, 
which deals with changes in legislation which deals with changes in legislation 
during the works.during the works.  

Similarly it is not unusual for clause 18, Similarly it is not unusual for clause 18, 
force majeure under FIDIC 1999 and force majeure under FIDIC 1999 and 
““Exceptional EventsExceptional Events” ” under FIDIC 2017, under FIDIC 2017, 
which allows the contractor to claim which allows the contractor to claim 
extensions of time where certain extensions of time where certain ““neutralneutral” ” 
events occur, to be amended so that events occur, to be amended so that 
some of these events do not allow the some of these events do not allow the 
contractor to claim an extension of time at contractor to claim an extension of time at 
all.  These events are likely to vary in all.  These events are likely to vary in 
different jurisdictions, for example different jurisdictions, for example ““strikesstrikes” ” 
may be deleted in jurisdictions with no may be deleted in jurisdictions with no 
collective bargaining so that contractors collective bargaining so that contractors 
take this risk. Similarly, when dealing with take this risk. Similarly, when dealing with 
government clients in unstable countries, government clients in unstable countries, 
contractors often seek to benefit from contractors often seek to benefit from 
extensions of time where they are extensions of time where they are 
prevented from performing because of a prevented from performing because of a 
change of regime or government volatility.change of regime or government volatility.  

As mentioned above, the time bars in As mentioned above, the time bars in 
clause 20 are a key issue for the parties to clause 20 are a key issue for the parties to 
consider when agreeing amendments to consider when agreeing amendments to 
the FIDIC forms of contract.  For example, the FIDIC forms of contract.  For example, 
employers may amend this time bar so employers may amend this time bar so 
that it only applies to contractor claims.  that it only applies to contractor claims.  
Further, it may be amended to increase Further, it may be amended to increase 
certainty by specifying what would be the certainty by specifying what would be the 
acceptable grounds for the Engineer to acceptable grounds for the Engineer to 
waive the time bar or by removing the waive the time bar or by removing the 
EngineerEngineer’’s ability to waive the time bar s ability to waive the time bar 
altogether.altogether.  

    

Best Endeavours To Prevent Delay 
Some contracts require contractors to Some contracts require contractors to 
constantly use their best endeavours to constantly use their best endeavours to 
prevent delay.  For example clause prevent delay.  For example clause 
2.25.6.1 of the JCT D&B 2016 states that:2.25.6.1 of the JCT D&B 2016 states that:  

““the Contractor shall constantly use the Contractor shall constantly use 
his best endeavours to prevent delay his best endeavours to prevent delay 
in the progress of the Works.in the progress of the Works.””  

What is meant by What is meant by ‘‘best endeavoursbest endeavours’ ’ has has 
been the subject of numerous cases:been the subject of numerous cases:  
It generally requires the Contractor "to It generally requires the Contractor "to 
take all those steps in their power which take all those steps in their power which 
are capable of producing the desired are capable of producing the desired 
resultsresults… … being steps which a prudent, being steps which a prudent, 
determined and reasonable [Contractor], determined and reasonable [Contractor], 
acting in his own interests and desiring to acting in his own interests and desiring to 
achieve that result, would take."achieve that result, would take." ii ii    
However, a best endeavours obligation is However, a best endeavours obligation is 
not the next best thing to an absolute not the next best thing to an absolute 
obligation.obligation.iii iii Best endeavours only requires Best endeavours only requires 
a party to do what was commercially a party to do what was commercially 
practicable and what it could reasonably do practicable and what it could reasonably do 
in the circumstances.in the circumstances.iviv Best endeavours  Best endeavours 
therefore generally means that a party therefore generally means that a party 
must take all steps to achieve the must take all steps to achieve the 
objective and is an important qualification objective and is an important qualification 
to the right to an extension of time.  It to the right to an extension of time.  It 
means that it might be the Contractormeans that it might be the Contractor’’s s 
duty to reprogramme the works to duty to reprogramme the works to 
prevent or reduce delays.  However, prevent or reduce delays.  However, 
Keating suggests that this does not Keating suggests that this does not 
contemplate the expenditure of contemplate the expenditure of 
substantial sums of moneysubstantial sums of moneyv v   -- this is  this is 
particularly so where the delay arises as a particularly so where the delay arises as a 
result of an employer risk event.result of an employer risk event.  

What Is Concurrent Delay? 
The definition of concurrent delay that was The definition of concurrent delay that was 
approved in approved in Adyard Abu Dhabi v SD Marine Adyard Abu Dhabi v SD Marine 
Services Services  was that: was that:  

A useful working definition of concurrent A useful working definition of concurrent 
delay in this context is a delay in this context is a ‘‘period of project period of project 
overrun which is caused by two or more overrun which is caused by two or more 
effective causes of delay which are effective causes of delay which are 
approximately equal causative potencyapproximately equal causative potency’’..””  

This definition was also expressly adopted This definition was also expressly adopted 
by the Court of Appeal in the recent case by the Court of Appeal in the recent case 
of of North Midland Building Limited v Cyden North Midland Building Limited v Cyden 
Homes Limited Homes Limited viivii (see below). (see below).  

This appears to be potentially wider than This appears to be potentially wider than 
the narrower definition of concurrency the narrower definition of concurrency 
(also known as (also known as ““truetrue” ” concurrency) that concurrency) that 
was adopted in was adopted in The Royal Brompton The Royal Brompton 
Hospital NHS Trust v Hammond. Hospital NHS Trust v Hammond. viii viii This This 
narrower definition had required the two narrower definition had required the two 
events in question to occur at the same events in question to occur at the same 
time and for their effects to be felt at the time and for their effects to be felt at the 
same time.same time.  

It therefore appears that two events (i.e. It therefore appears that two events (i.e. 
the contractor risk event and the the contractor risk event and the 
employer risk event) can be concurrent if employer risk event) can be concurrent if 
they arise at different times, provided the they arise at different times, provided the 
delaying effects of the events occur at the delaying effects of the events occur at the 
same time.  However, it is important that same time.  However, it is important that 
each event needs to have caused critical each event needs to have caused critical 
delay in its own right.delay in its own right.  

What Happens When There Is 
Concurrent Delay? 
In circumstances of concurrent delay, a In circumstances of concurrent delay, a 
situation arises where:situation arises where:  

l The contractor can potentially argue The contractor can potentially argue 
that it is entitled to an extension of that it is entitled to an extension of 
time in respect of an employer risk time in respect of an employer risk 
event; andevent; and    

l The employer can potentially argue The employer can potentially argue 
that it is entitled to liquidated damages that it is entitled to liquidated damages 
in respect of a contractor risk event.in respect of a contractor risk event.    

There is clearly a conflict between these There is clearly a conflict between these 
arguments, which the Court has had to arguments, which the Court has had to 
seek to resolve by reference to the seek to resolve by reference to the 
relevant construction contract.relevant construction contract.  

Concurrent Delay In Standard Form 
Contracts 
Concurrent delay is not expressly dealt Concurrent delay is not expressly dealt 
with in the standard JCT or NEC forms.  with in the standard JCT or NEC forms.  
This has left parties using these forms of This has left parties using these forms of 
contract not knowing how to respond to contract not knowing how to respond to 
concurrent delay and having to rely on the concurrent delay and having to rely on the 
CourtCourt’’s decisions in this area.s decisions in this area.  
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The new FIDIC 2017 Editions do mention The new FIDIC 2017 Editions do mention 
concurrent delay.  For example, the FIDIC concurrent delay.  For example, the FIDIC 
Yellow Book 2017 includes the following in Yellow Book 2017 includes the following in 
clause 8.5:clause 8.5:  

““If a delay caused by a matter which is If a delay caused by a matter which is 
the Employerthe Employer’’s responsibility is s responsibility is 
concurrent with a delay caused by a concurrent with a delay caused by a 
matter which is the Contractormatter which is the Contractor’’s s 
responsibility, the Contractorresponsibility, the Contractor’’s s 
entitlement to EOT [extension of entitlement to EOT [extension of 
time] shall be assessed in time] shall be assessed in 
accordance with the rules and accordance with the rules and 
procedures stated in the Special procedures stated in the Special 
Provisions (if not stated, as Provisions (if not stated, as 
appropriate taking due regard of all appropriate taking due regard of all 
relevant circumstances).relevant circumstances).””  

The above clause, however, gives little The above clause, however, gives little 
guidance as to how the parties should guidance as to how the parties should 
approach concurrent delay.  It raises the approach concurrent delay.  It raises the 
issue of concurrent delay and as such issue of concurrent delay and as such 
reminds the parties that this is something reminds the parties that this is something 
they should deal with when negotiating they should deal with when negotiating 
the contract.  The parties are free to agree the contract.  The parties are free to agree 
the rules that will apply if concurrent delay the rules that will apply if concurrent delay 
actually occurs and amend the contract actually occurs and amend the contract 
accordingly in the Special Provisions.  FIDIC accordingly in the Special Provisions.  FIDIC 
has said that the provision has been has said that the provision has been 
drafted in this way because a standard drafted in this way because a standard 
approach in relation to concurrent delay approach in relation to concurrent delay 
has not yet been adopted on an has not yet been adopted on an 
international basis and because different international basis and because different 
jurisdictions have different rules and jurisdictions have different rules and 
procedures. However, FIDIC does procedures. However, FIDIC does 
suggest that the approach adopted by the suggest that the approach adopted by the 
SCLSCL’’s Delay and Disruption Protocol is s Delay and Disruption Protocol is 
increasingly being adopted internationally.increasingly being adopted internationally.  

Court’s Approach To Concurrent Delay 
There is a distinction between the English There is a distinction between the English 
and Scottish Courtsand Scottish Courts’ ’ approach to approach to 
concurrent delay.concurrent delay.  

The approach in the English Courts 
The main authority from the English The main authority from the English 
Courts on concurrent delay is the Courts on concurrent delay is the 
approach set out in approach set out in Henry Boot Henry Boot 
Construction Ltd v Malmaison Hotel Construction Ltd v Malmaison Hotel   

(Manchester) Ltd (Manchester) Ltd  ( (the “Malmaison 
Approach””).).ixix  

Under the Malmaison Approach, where Under the Malmaison Approach, where 
there is a concurrent delay, the contractor there is a concurrent delay, the contractor 
would be entitled to an extension of time would be entitled to an extension of time 
even though the employer risk event even though the employer risk event 
relied on is not the dominant cause of relied on is not the dominant cause of 
delay (because it is concurrent with a delay (because it is concurrent with a 
contractor risk event), provided that it has contractor risk event), provided that it has 
at least at least ““causative potencycausative potency” ” with all other with all other 
matters causing delay.  Dyson J (as he matters causing delay.  Dyson J (as he 
then was) said:then was) said:  

……if there are two concurrent causes of if there are two concurrent causes of 
delay, one of which is a relevant event, delay, one of which is a relevant event, 
and the other is not, then the contractor and the other is not, then the contractor 
is entitled to an extension of time for the is entitled to an extension of time for the 
period of delay caused by the relevant period of delay caused by the relevant 
event notwithstanding the concurrent event notwithstanding the concurrent 
effect of the other event.effect of the other event.””  

The contractor would therefore be The contractor would therefore be 
entitled to an extension of time as a entitled to an extension of time as a 
defence to the employerdefence to the employer’’s claim for s claim for 
liquidated damages but it would not be liquidated damages but it would not be 
entitled to recover any timeentitled to recover any time--related related 
costs.  This approach is often described as costs.  This approach is often described as 
““time but no moneytime but no money””.  .  This is because a This is because a 
contractor receiving an extension of time contractor receiving an extension of time 
under the Malmaison Approach would not under the Malmaison Approach would not 
automatically be entitled to loss and automatically be entitled to loss and 
expense for the same period, as they expense for the same period, as they 
generally could not satisfy the generally could not satisfy the ““but forbut for” ” 
test of causation with regard to such a loss test of causation with regard to such a loss 
and expense claim.  In particular, they could and expense claim.  In particular, they could 
not say that the relevant prolongation not say that the relevant prolongation 
costs would not have been incurred costs would not have been incurred ““but but 
forfor” ” the employerthe employer’’s risk event (assuming it s risk event (assuming it 
carried an entitlement to money as well as carried an entitlement to money as well as 
time). time).   

The contractor would only be entitled to The contractor would only be entitled to 
loss and expense for those costs that loss and expense for those costs that 
were incurred as a result of the employerwere incurred as a result of the employer’’s s 
risk event and that would not have been risk event and that would not have been 
incurred if only the contractorincurred if only the contractor’’s risk event s risk event 
had occurred.had occurred.  
  
For example, if it is not possible for a For example, if it is not possible for a 
contractor to work on a site for a week contractor to work on a site for a week 
because the works had been suspended because the works had been suspended 
due to a discovery of an antiquity (a due to a discovery of an antiquity (a 
relevant event and relevant matter), but relevant event and relevant matter), but 
also because the contractor has a also because the contractor has a 
shortage of labour (not a relevant event):shortage of labour (not a relevant event):  

l If the cause of delay is equal, and the If the cause of delay is equal, and the 
contract is silent in relation to contract is silent in relation to 
concurrent delay, the contractor would concurrent delay, the contractor would 
be allowed to claim an extension of be allowed to claim an extension of 
time but not loss and expense for that time but not loss and expense for that 
period of delay (e.g. for its general site period of delay (e.g. for its general site 
preliminaries costs, such as the cost of preliminaries costs, such as the cost of 
hoardings and its site hut).hoardings and its site hut).    

l However, if there are costs that are However, if there are costs that are 
specifically incurred as a result of the specifically incurred as a result of the 
suspension of works due to the suspension of works due to the 
discovery of the antiquity that would discovery of the antiquity that would 
not also have been incurred due to the not also have been incurred due to the 
contractorcontractor’’s shortage of labour, the s shortage of labour, the 
contractor would be entitled to claim contractor would be entitled to claim 
such costs as loss and expense.such costs as loss and expense.    

The Scottish Courts subsequently The Scottish Courts subsequently 
followed a different approach of followed a different approach of 
apportionment to concurrent delay in apportionment to concurrent delay in City City 
Inn Ltd v Shepherd Construction Ltd Inn Ltd v Shepherd Construction Ltd x x 

(see below).  This led to questions as (see below).  This led to questions as 
to whether the English Courts would to whether the English Courts would 
continue to follow the Malmaison continue to follow the Malmaison 
Approach or whether they would follow Approach or whether they would follow 
the Scottish Courtthe Scottish Court’’s apportionment s apportionment 
approach. approach.   

However, the English Courts However, the English Courts 
subsequently resubsequently re--affirmed that the affirmed that the 
Malmaison Approach was the correct Malmaison Approach was the correct 
approach in English law in approach in English law in Adyard Abu Adyard Abu 
Dhabi v SD Marine Services Dhabi v SD Marine Services xixi and  and Walter Walter 
Lilly v Mackay.Lilly v Mackay.xiixii    
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The approach in the Scottish Courts 
In In City Inn v Shepherd ConstructionCity Inn v Shepherd Construction, the , the 
Scottish Court held that where events Scottish Court held that where events 
operated concurrently such that there operated concurrently such that there 
could not be said to be any one dominant could not be said to be any one dominant 
cause, it was cause, it was ‘‘fair and reasonablefair and reasonable’ ’ to carry to carry 
out an exercise of apportionment.  What out an exercise of apportionment.  What 
would be a would be a ‘‘fair and reasonablefair and reasonable’ ’ 
apportionment would turn on the exact apportionment would turn on the exact 
circumstances of each case and the circumstances of each case and the 
contract administrator would have a broad contract administrator would have a broad 
discretion in coming to its decision.discretion in coming to its decision.  
  
City InnCity Inn applied the apportionment  applied the apportionment 
approach to claims for both an extension approach to claims for both an extension 
of time and loss and expense.of time and loss and expense.  

Therefore, in a period of eight weeks Therefore, in a period of eight weeks 
concurrent delay, the Contractor may be concurrent delay, the Contractor may be 
entitled to an extension of time and loss entitled to an extension of time and loss 
and expense for a period of say five weeks.  and expense for a period of say five weeks.  
This can be contrasted with the Malmaison This can be contrasted with the Malmaison 
approach of time but not money for the full approach of time but not money for the full 
eight week period of concurrent delay.eight week period of concurrent delay.  

As set out above, since As set out above, since City InnCity Inn was  was 
decided, the English Courts have redecided, the English Courts have re--
affirmed the Malmaison Approach in affirmed the Malmaison Approach in 
English law.  It will therefore be interesting English law.  It will therefore be interesting 
to see whether the Scottish Courts to see whether the Scottish Courts 
continue to follow the apportionment continue to follow the apportionment 
approach.approach.  

Concurrent Delay In An Amended 
Contract 
In the recent case of In the recent case of North Midland North Midland 
Building Limited v Cyden Homes Building Limited v Cyden Homes 
Limited,Limited,xiiixiii Cyden Homes Ltd (the  Cyden Homes Ltd (the 
employer) engaged North Midland Building employer) engaged North Midland Building 
Ltd (the contractor) to design and build a Ltd (the contractor) to design and build a 
substantial residential property under a substantial residential property under a 
JCT Design and Build Contract 2005, with JCT Design and Build Contract 2005, with 
bespoke amendments.bespoke amendments.  
The bespoke amendments included The bespoke amendments included 
changes to the extension of time changes to the extension of time 
provisions so that clause 2.25.1.3(b) provisions so that clause 2.25.1.3(b) 
allocated the risk of concurrent delay to allocated the risk of concurrent delay to 
the contractor. The clause stated as the contractor. The clause stated as 
follows:follows:  

““any delay caused by a Relevant any delay caused by a Relevant 
Event which is concurrent with Event which is concurrent with 
another delay for which the another delay for which the 
Contractor is responsible shall not be Contractor is responsible shall not be 
taken into account.taken into account.””  

The clause sought to reverse the The clause sought to reverse the 
Malmaison Approach so that in the event Malmaison Approach so that in the event 
of concurrent delay, the Contractor would of concurrent delay, the Contractor would 
not be entitled to an extension of time.not be entitled to an extension of time.  

The works were delayed and the The works were delayed and the 
Contractor claimed an extension of time. Contractor claimed an extension of time. 
The employer allowed a partial extension The employer allowed a partial extension 
of time.  However, the employer cited of time.  However, the employer cited 
clause 2.25.1.3(b) in order to reject other clause 2.25.1.3(b) in order to reject other 
elements of the contractorelements of the contractor’’s claim on the s claim on the 
basis that those elements were caused by basis that those elements were caused by 
employer delays that were concurrent employer delays that were concurrent 
with Contractor delays. The Contractor with Contractor delays. The Contractor 
commenced Court proceedings seeking a commenced Court proceedings seeking a 
declaration that this clause 2.25.1.3(b) was declaration that this clause 2.25.1.3(b) was 
in breach of the prevention principle in breach of the prevention principle 
because it allowed the recovery of because it allowed the recovery of 
liquidated damages for a period where the liquidated damages for a period where the 
employer was preventing completion.  The employer was preventing completion.  The 
Contractor argued that:Contractor argued that:  

l The prevention principle was a rule of The prevention principle was a rule of 
law, so that where circumstances arise law, so that where circumstances arise 
which would trigger the clause, the which would trigger the clause, the 
extension of time and liquidated extension of time and liquidated 
damages mechanisms fall away, time is damages mechanisms fall away, time is 
set at large and the employer must set at large and the employer must 
prove any actual losses. In the prove any actual losses. In the 
alternative, the prevention principle is alternative, the prevention principle is 
an implied term in the contract giving an implied term in the contract giving 
rise to the same consequences, on rise to the same consequences, on 
the basis that it would otherwise be the basis that it would otherwise be 
‘‘absurdabsurd’ ’ that an employer could that an employer could 
recover damages for delays which it recover damages for delays which it 
had caused.had caused.    

The case ended up before the Court of The case ended up before the Court of 
Appeal, who upheld the clause.  In Appeal, who upheld the clause.  In 
particular, the Court held that:particular, the Court held that:  

l The prevention principle is not an The prevention principle is not an 
overriding rule of public or legal policy.overriding rule of public or legal policy.    

    

l Instead, the prevention principle Instead, the prevention principle 
operates by way of an implied term.  operates by way of an implied term.  
However, as the express terms of the However, as the express terms of the 
contract dealt fully with all employer contract dealt fully with all employer 
delay events, there was no room for an delay events, there was no room for an 
implied term of prevention.implied term of prevention.    

The case turned on the interpretation of The case turned on the interpretation of 
clause 2.25.1.3(b), which was described as clause 2.25.1.3(b), which was described as 
unambiguous and unambiguous and ““crystal clearcrystal clear””. . The The 
bespoke clause raised no issues of bespoke clause raised no issues of 
contractual interpretation and so should contractual interpretation and so should 
be given effect.be given effect.  

There was no authority to suggest that There was no authority to suggest that 
parties could not contract out of the parties could not contract out of the 
prevention principle. prevention principle.   

How Will The Position Change Following 
North Midland Building Limited V Cyden 
Homes Limited 
The decision in The decision in North Midland Building v North Midland Building v 
Cyden Homes LimitedCyden Homes Limited is in line with the  is in line with the 
CourtCourt’’s approach in cases such as s approach in cases such as Arnold v Arnold v 
BrittonBritton,,xivxiv where the court has placed a  where the court has placed a 
strong emphasis on the partiesstrong emphasis on the parties’ ’ intentions intentions 
as set out in the contract.  It is worth as set out in the contract.  It is worth 
noting that in general express terms of a noting that in general express terms of a 
contract are likely to contract are likely to ‘‘winwin’ ’ over a common over a common 
law doctrine (in this case the law doctrine (in this case the ‘‘doctrine of doctrine of 
preventionprevention’’) ) because of the Courtbecause of the Court’’s s 
emphasis on the partiesemphasis on the parties’ ’ freedom of freedom of 
contract.contract.  

It is clear now that parties can expressly It is clear now that parties can expressly 
allocate the risk of concurrent delay to one allocate the risk of concurrent delay to one 
party or another.party or another.  
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The judgment in The judgment in North Midland Building v North Midland Building v 
Cyden Homes LimitedCyden Homes Limited effectively  effectively 
approved the wording of the bespoke approved the wording of the bespoke 
clause 2.25.1.3(b).  As a result, employers clause 2.25.1.3(b).  As a result, employers 
are now likely to regard this wording as a are now likely to regard this wording as a 
safe way to achieve protection from having safe way to achieve protection from having 
to give an extension of time to the to give an extension of time to the 
Contractor in the event of concurrent Contractor in the event of concurrent 
delay.delay.  

However, if the Employer seeks to include However, if the Employer seeks to include 
this type of clause in a contract, it may this type of clause in a contract, it may 
send a message to the Contractor that send a message to the Contractor that 
the Employer is shifting more risk onto it.  the Employer is shifting more risk onto it.  
The Contractor may then either decide to The Contractor may then either decide to 
work with more collaborative employers or work with more collaborative employers or 
apply a premium to its contract price. This apply a premium to its contract price. This 
is something for employers to consider in is something for employers to consider in 
the round on a project to project basis. It the round on a project to project basis. It 
may not always be worth including this may not always be worth including this 
type of clause, but this will, of course, type of clause, but this will, of course, 
depend on the circumstances!depend on the circumstances!  
Nevertheless, the recent decision should Nevertheless, the recent decision should 
encourage parties to consider in more encourage parties to consider in more 
depth the consequences of any depth the consequences of any 
concurrent delay and more complex concurrent delay and more complex 
drafting may result. Overall, the decision in drafting may result. Overall, the decision in 
this case is likely to encourage a surge in this case is likely to encourage a surge in 
the popularity of concurrent delay the popularity of concurrent delay 
allocation clauses in construction allocation clauses in construction 
contracts over the coming years.contracts over the coming years.  

However, where the case raised some However, where the case raised some 
question was in relation to the Malmaison question was in relation to the Malmaison 
Approach (as affirmed in Approach (as affirmed in Walter Lilly v Walter Lilly v 
MackayMackay) where the Contractor is entitled ) where the Contractor is entitled 
to time but not money in the event of to time but not money in the event of 
concurrent delay.  The Court of Appeal concurrent delay.  The Court of Appeal 
noted that the Scottish courts had a noted that the Scottish courts had a 
different approach of apportionment (see different approach of apportionment (see 
above) and indicated that the issue was above) and indicated that the issue was 
not entirely free from doubt.  It noted that not entirely free from doubt.  It noted that 
there was no Court of Appeal authority on there was no Court of Appeal authority on 
the issue but that it did not need to the issue but that it did not need to 
resolve the question for the purpose of resolve the question for the purpose of 
the appeal.the appeal.  

Considerations For Applications For 
Extensions Of Time 
The contractor must comply with the The contractor must comply with the 
terms of the contract setting out the terms of the contract setting out the 
procedure for claiming an extension of procedure for claiming an extension of 
time. time.   

This usually requires the Contractor to This usually requires the Contractor to 
submit an application for an extension of submit an application for an extension of 
time, together with explanations and time, together with explanations and 
evidence substantiating an event that it evidence substantiating an event that it 
considers has caused or is likely to cause considers has caused or is likely to cause 
delay.delay.  

As stated earlier in this note, certain As stated earlier in this note, certain 
contracts may include a condition contracts may include a condition 
precedent to entitlement for an extension precedent to entitlement for an extension 
of time, most commonly a time period for of time, most commonly a time period for 
which the application for an extension of which the application for an extension of 
time must be submitted by the time must be submitted by the 
Contractor. Failure to satisfy the Contractor. Failure to satisfy the 
conditions precedent will usually result in conditions precedent will usually result in 
the Contractor losing its entitlement to the Contractor losing its entitlement to 
claim an extension of time. claim an extension of time.   
  
Building contracts usually require the Building contracts usually require the 
employeremployer’’s agent/contact administrator s agent/contact administrator 
to make a fair and reasonable assessment.  to make a fair and reasonable assessment.  
However, whether or not a particular event However, whether or not a particular event 
causes actual delay to the completion date causes actual delay to the completion date 
is a matter of fact.  The assessment is a matter of fact.  The assessment 
should focus on relevant critical delay should focus on relevant critical delay 
rather than an rather than an ““impressionistic general impressionistic general 
assessmentassessment””..xvxv  

Set out below is a suggested starting point Set out below is a suggested starting point 
for information and documentation that for information and documentation that 
may assist when making or assessing an may assist when making or assessing an 
application for an extension of time:application for an extension of time:  

l Terms of the building contractTerms of the building contractTerms of the building contractTerms of the building contract..    

l ProgrammesProgrammesProgrammesProgrammes  ––  contractorcontractor’’s original s original 
programme, any revised programmes programme, any revised programmes 
and the as built programme (if and the as built programme (if 
available).available).    

l DrawingsDrawingsDrawingsDrawings  ––  original method original method 
statements and drawings, all variations statements and drawings, all variations 
and change orders including drawing and change orders including drawing 
submissions.submissions.    

l PaymentPaymentPaymentPayment  ––  all previous payment all previous payment 
applications, copies of valuations and applications, copies of valuations and 
payment certificates, breakdown of payment certificates, breakdown of 
the rates and prices.the rates and prices.    

l EvidenceEvidenceEvidenceEvidence  ––  site diaries, log books, site diaries, log books, 
progress reports, minutes of progress progress reports, minutes of progress 
meetings and photographs.meetings and photographs.    

l DelayDelayDelayDelay  ––  copies of any delay notices copies of any delay notices 
and extension of time awards.and extension of time awards.    

The ContractorThe Contractor’’s programme will likely be s programme will likely be 
the starting point when assessing delay. the starting point when assessing delay. 
However the programme is an estimation However the programme is an estimation 
and could be inaccurate. The programme and could be inaccurate. The programme 
should be regularly updated throughout should be regularly updated throughout 
the project to reflect changes in the project to reflect changes in 
circumstances as the project evolves. circumstances as the project evolves.   

The asThe as--built programme should be built programme should be 
referred to where available and should be referred to where available and should be 
supported by site diaries, progress supported by site diaries, progress 
reports, and minutes of progress reports, and minutes of progress 
meetings.  An asmeetings.  An as--built programme can be built programme can be 
prepared retrospectively by reference to prepared retrospectively by reference to 
contemporaneous records and input from contemporaneous records and input from 
key personnel.key personnel.  

In practice, Contractors tend to keep In practice, Contractors tend to keep 
more records that the employer.  Parties more records that the employer.  Parties 
should consider whether the terms of the should consider whether the terms of the 
contract should prescribe which records contract should prescribe which records 
should be kept and how they are recorded. should be kept and how they are recorded. 
Records are crucial for delay analysis.Records are crucial for delay analysis.  

The Society Of Construction Law Delay 
And Disruption Protocol 
The Society of Construction Law The Society of Construction Law 
published the first edition of its delay and published the first edition of its delay and 
disruption protocol in 2002.  A second disruption protocol in 2002.  A second 
edition was published in 2017.  This has edition was published in 2017.  This has 
built upon its predecessorbuilt upon its predecessor’’s foundations s foundations 
and provides helpful guidance on delay and and provides helpful guidance on delay and 
disruption issues that may arise on disruption issues that may arise on 
construction projects.construction projects.  
  
It is not a contractual document, nor does It is not a contractual document, nor does 
it take precedence over governing law. it take precedence over governing law. 
Parties are also not required to have regard Parties are also not required to have regard 
to it.  Instead it provides useful guidance to it.  Instead it provides useful guidance 
on some of the most common delay and on some of the most common delay and 
disruption issues that arise in construction disruption issues that arise in construction 
projects.projects.  
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It sets out a summary of possible delay It sets out a summary of possible delay 
analysis methods and recognises that analysis methods and recognises that 
there are a variety of methodologies that there are a variety of methodologies that 
may be appropriate for delay analysis.  No may be appropriate for delay analysis.  No 
single method takes precedence, unlike single method takes precedence, unlike 
the first edition where timethe first edition where time--impact impact 
analysis was preferred.  It recognises that analysis was preferred.  It recognises that 
the key issue is to explain why the project the key issue is to explain why the project 
is delayed and that different is delayed and that different 
methodologies may be more appropriate methodologies may be more appropriate 
in different circumstances. in different circumstances.   

The Second Edition sets out the factors The Second Edition sets out the factors 
that should be taken into account in that should be taken into account in 
selecting the most appropriate form of selecting the most appropriate form of 
delay analysis, as well as providing an delay analysis, as well as providing an 
explanation of many of the delay analysis explanation of many of the delay analysis 
methodologies currently in common use.methodologies currently in common use.  
In choosing a delay analysis method the In choosing a delay analysis method the 
following should be considered:following should be considered:  

l The contract terms;The contract terms;    

l The circumstances of the project;The circumstances of the project;    

l The nature of the relevant or causative The nature of the relevant or causative 
events;events;    

l The claim or dispute;The claim or dispute;    

l The value of the project;The value of the project;    

l The time available;The time available;    

l The available project records; andThe available project records; and    

l The need to ensure that a The need to ensure that a 
proportionate approach is taken.proportionate approach is taken.    

    

There is an emphasis on what actually There is an emphasis on what actually 
happened and a recognition that a happened and a recognition that a 
theoretical delay analysis which is divorced theoretical delay analysis which is divorced 
from the facts and common sense can be from the facts and common sense can be 
unhelpful.  This is why record keeping is so unhelpful.  This is why record keeping is so 
important.important.  

Core Principle 1 of the Protocol notes 
that: 

l Contracting parties should reach a Contracting parties should reach a 
clear agreement on the type of clear agreement on the type of 
records to be kept and allocate the records to be kept and allocate the 
necessary resources to meet that necessary resources to meet that 
agreement; andagreement; and    

l Good record keeping requires Good record keeping requires 
investment of time and cost, and the investment of time and cost, and the 
commitment of staff resources by all commitment of staff resources by all 
project participants. It is therefore project participants. It is therefore 
recommended that, prior to preparing recommended that, prior to preparing 
the tender documents, the Employer the tender documents, the Employer 
considers its requirements of the considers its requirements of the 
Contractor in relation to record Contractor in relation to record 
keeping and includes these within the keeping and includes these within the 
tender documents.tender documents.    

The content included in this The content included in this 
article featured in the Charles Russell article featured in the Charles Russell 
Speechlys Construction Workshop: Speechlys Construction Workshop: 
'It's About Time!' which took place on 'It's About Time!' which took place on 
14 November 2018.14 November 2018.  

For more information on this article or our For more information on this article or our 
construction workshop series please get in construction workshop series please get in 
touch with Rupa Lakha via touch with Rupa Lakha via 
rupa.lakha@crsblaw.com or rupa.lakha@crsblaw.com or   
+44 (0)20 7427 6731+44 (0)20 7427 6731  
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Who to contact 

If you are interested in more information 
on anything you have read in this 
newsletter, please contact the relevant 
author, your usual Charles Russell 
Speechlys contact, or alternatively:  

David Savage 
Editor, PartnerEditor, Partner  

T:T: +44 (0)1483 252 614 +44 (0)1483 252 614  
david.savage@crsblaw.comdavid.savage@crsblaw.com  

Andrew Keeley   
Editor, Senior AssociateEditor, Senior Associate  

T: +44 (0)1483 252 581T: +44 (0)1483 252 581    
andrew.keeley@crsblaw.comandrew.keeley@crsblaw.com  

  

    

Our Construction, Projects and 
Engineering lawyers operate in the 
following offices:  

London 
5 Fleet Place5 Fleet Place  
LondonLondon  
EC4M 7RD UK                             EC4M 7RD UK                                           

TT:+44 (0)20 7203 5000:+44 (0)20 7203 5000  

Cheltenham 
Compass HouseCompass House  
Lypiatt RoadLypiatt Road  
CheltenhamCheltenham  
GloucestershireGloucestershire  
GL50 2QJ  UK                               GL50 2QJ  UK                                       

TT:+44 (0)1242 221122:+44 (0)1242 221122  

Guildford 
One London SquareOne London Square  
Cross LanesCross Lanes  
GuildfordGuildford  
SurreySurrey  
GU1 1UN  UK  GU1 1UN  UK    

T:+44 (0)1483 252525 T:+44 (0)1483 252525   

Doha 
Level 21, Burj DohaLevel 21, Burj Doha  
West BayWest Bay  
Qatar                                                Qatar                                                  

T:+974 (0)4034 2036T:+974 (0)4034 2036  

Dubai 
Office 1108, 11th FloorOffice 1108, 11th Floor  
Index TowerIndex Tower  
DIFCDIFC  
UAE                                                 UAE                                                   

T:+971 4246 1900T:+971 4246 1900  

Manama   
Floor 24, East Tower, Bahrain World Trade Floor 24, East Tower, Bahrain World Trade 
CentreCentre  
Isa Al Kabeer AvenueIsa Al Kabeer Avenue  
PO Box 31249PO Box 31249  
Kingdom of Bahrain                       Kingdom of Bahrain                         

T:+973 (0)17 133200T:+973 (0)17 133200  

  

London | Cheltenham | Guildford | Doha | Dubai | Geneva | Hong Kong | Luxembourg | Manama | Paris | Zurich  

This information has been prepared by Charles Russell Speechlys LLP as a general guide only and does not constitute advice on any specific matter. We recommend that you seek professional advice before This information has been prepared by Charles Russell Speechlys LLP as a general guide only and does not constitute advice on any specific matter. We recommend that you seek professional advice before 
taking action. No liability can be accepted by us for any action taken or not taken as a result of this information. Charles Russell Speechlys LLP is a limited liability partnership registered in Englandtaking action. No liability can be accepted by us for any action taken or not taken as a result of this information. Charles Russell Speechlys LLP is a limited liability partnership registered in England  
and Wales, registered number OC311850, and is authorised and regulated by the Solicitors Regulation Authority. Charles Russell Speechlys LLP is also licensed by the Qatar Financial Centre Authority in and Wales, registered number OC311850, and is authorised and regulated by the Solicitors Regulation Authority. Charles Russell Speechlys LLP is also licensed by the Qatar Financial Centre Authority in 
respect of its branch office in Doha and registered in the Dubai International Financial Centre under number CL2511 and regulated by the Government of Dubai Legal Affairs Department in respect ofrespect of its branch office in Doha and registered in the Dubai International Financial Centre under number CL2511 and regulated by the Government of Dubai Legal Affairs Department in respect of  
its branch office in the DIFC. Charles Russell Speechlys LLPits branch office in the DIFC. Charles Russell Speechlys LLP’’s branch office in Hong Kong is registered as a foreign firm by The Law Society of Hong Kong. Any reference to a partner in relation to Charles s branch office in Hong Kong is registered as a foreign firm by The Law Society of Hong Kong. Any reference to a partner in relation to Charles 
Russell Speechlys LLP is to a member of Charles Russell Speechlys LLP or an employee with equivalent standing and qualifications. A list of members and of nonRussell Speechlys LLP is to a member of Charles Russell Speechlys LLP or an employee with equivalent standing and qualifications. A list of members and of non--members who are described as partners, is members who are described as partners, is 
available for inspection at the registered office, 5 Fleet Place, London. EC4M 7RD.available for inspection at the registered office, 5 Fleet Place, London. EC4M 7RD.    
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