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Welcome to the latest edition of Construct.Law. 
 
In this edition, we discuss the longstanding issue of late payment in the construction 
industry. We also take a look at collateral warranties, addressing the importance of 
carefully checking the terms and extent of the warranty that you are giving or 
receiving. Our construction experts respond to the Building and Fire Safety 
consultation.  
 
In addition, we provide an overview of recent case law, including a case which 
highlights the significance of architects (and other designers) having a written brief 
from their clients and recording any changes to that brief. We also explore a recent 
case stressing the importance of health and safety obligations whether carrying out 
a home renovation project or when operating your own construction business. 
 
ConstructConstructConstructConstruct.Law is focused on the UK construction sector, whilst its sister 
publication. InfraInfraInfraInfra.Law focuses on the domestic and international infrastructure 
sector. Please do get in touch to suggest future topics for either bi-annual 
publication. 
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Late payment and the 
Prompt Payment Code: 
Where to from here? 

Late payment has long been an issue in Late payment has long been an issue in 
the construction industry, affecting not the construction industry, affecting not 
only smaller businesses and those lower only smaller businesses and those lower 
down the supply chain. The 2008 financial down the supply chain. The 2008 financial 
crisis exacerbated what was already an crisis exacerbated what was already an 
existing problem for suppliers. The existing problem for suppliers. The 
introduction of the contractual payment introduction of the contractual payment 
provisions in the Housing Grants, provisions in the Housing Grants, 
Construction and Regeneration Act 1996 Construction and Regeneration Act 1996 
(HGCRA) in the mid 1990(HGCRA) in the mid 1990’’s, almost 25 s, almost 25 
years ago, sought to address, amongst years ago, sought to address, amongst 
other things, delayed payment, other things, delayed payment, 
unreasonable payment terms and unreasonable payment terms and 
payment contingent on other events, payment contingent on other events, 
including pay when paid clauses.including pay when paid clauses.  

The HGCRA, shored up by amendments The HGCRA, shored up by amendments 
to the payment provisions in 2011 and the to the payment provisions in 2011 and the 
Prompt Payment Code (the Code), are Prompt Payment Code (the Code), are 
still in place today. The Code was set up in still in place today. The Code was set up in 
2008 by the Chartered Institute of Credit 2008 by the Chartered Institute of Credit 
Management on behalf of Government as Management on behalf of Government as 
a voluntary measure to discourage late a voluntary measure to discourage late 
payment in the UK business culture. payment in the UK business culture. 
However, more is needed to improve late However, more is needed to improve late 
payment practices. payment practices.   

Why is late payment such a 
problem? 

Trade credit is a common part of business Trade credit is a common part of business 
practice in the UK. According to the BEIS practice in the UK. According to the BEIS 
Longitudinal Small Business Survey 2017: Longitudinal Small Business Survey 2017: 
SME employers (May 2018), 50% of SME SME employers (May 2018), 50% of SME 
employers in the UK give their customers employers in the UK give their customers 
trade credit, rising to 84% in the trade credit, rising to 84% in the 
manufacturing sector, 61% in the manufacturing sector, 61% in the 
information and communication sectors information and communication sectors 
and 56% in construction. 66% of SMEs and 56% in construction. 66% of SMEs 
receive trade credit from their suppliers. receive trade credit from their suppliers. 
The BEIS survey also identifies the The BEIS survey also identifies the 
construction sector as the industry in construction sector as the industry in 
which late payment is most frequently which late payment is most frequently 
reported as a problem and a major obstacle reported as a problem and a major obstacle 
to business success.to business success.  

    

Three highThree high--level drivers have been level drivers have been 
recognised as the main factors causing recognised as the main factors causing 
late payment across an economy: the late payment across an economy: the 
current economic situation; the prevailing current economic situation; the prevailing 
business culture; and power imbalances in business culture; and power imbalances in 
the supply chain.the supply chain.  

These are all reflected in the construction These are all reflected in the construction 
industry which is particularly prone to unfair industry which is particularly prone to unfair 
payment practices due to its payment practices due to its 
subcontracting structure and risk subcontracting structure and risk 
allocation practices. Risk tends to be allocation practices. Risk tends to be 
passed down or along the contracting passed down or along the contracting 
chain, with potential accumulation of chain, with potential accumulation of 
delays at each point. Late payment delays at each point. Late payment 
becomes a form of financing and deferring becomes a form of financing and deferring 
payment risk. Contractors and suppliers payment risk. Contractors and suppliers 
are reliant on each other, yet reluctant to are reliant on each other, yet reluctant to 
challenge unfair practices for fear of losing challenge unfair practices for fear of losing 
business or gaining a reputation as being business or gaining a reputation as being 
difficult. difficult.   

The Prompt Payment Code  

Signatories to the Code agree to pay 95% Signatories to the Code agree to pay 95% 
of invoices within 60 days and work of invoices within 60 days and work 
towards 30 days as normal practice, as well towards 30 days as normal practice, as well 
as committing to other standards such as as committing to other standards such as 
adopting the Code through their entire adopting the Code through their entire 
supply chain and not retrospectively supply chain and not retrospectively 
changing payment terms.changing payment terms.    

The Code also provides a system for The Code also provides a system for 
dealing with complaints and disputes. It is dealing with complaints and disputes. It is 
monitored and enforced by the Prompt monitored and enforced by the Prompt 
Payment Code Compliance Board.Payment Code Compliance Board.  

Although more than 2,000 organisations Although more than 2,000 organisations 
have signed up to the Code as at have signed up to the Code as at 
September 2018, it has fallen short in September 2018, it has fallen short in 
achieving its objectives. The collapse of achieving its objectives. The collapse of 
Carillion in January 2018, a major Carillion in January 2018, a major 
government contractor and signatory to government contractor and signatory to 
the Code, highlighted some of the the Code, highlighted some of the 
problems.  Carillion was found on collapse problems.  Carillion was found on collapse 
to owe about to owe about ££2bn to suppliers, sub2bn to suppliers, sub--
contractors and other short term contractors and other short term 
creditors. In March 2019, other creditors. In March 2019, other 
government suppliers were warned about government suppliers were warned about 
paying subcontractors on time or they paying subcontractors on time or they 
would risk being barred from future public would risk being barred from future public 
sector work.sector work.  

 In essence, although signatories to the  In essence, although signatories to the 
Code make a public commitment to pay Code make a public commitment to pay 
on time and pay fairly, certain signatorieson time and pay fairly, certain signatories’ ’ 
practice does not follow this. There is also practice does not follow this. There is also 
little way of regulating performance as little way of regulating performance as 
payment records are not reported. payment records are not reported.   

The Code has increased awareness of late The Code has increased awareness of late 
payment as an issue. payment as an issue.   
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However, other than through media However, other than through media 
coverage of signatories who breach the coverage of signatories who breach the 
Code and the fear of reputational damage, Code and the fear of reputational damage, 
there is limited redress if signatories are in there is limited redress if signatories are in 
breach. By the time suppliers challenge a breach. By the time suppliers challenge a 
signatorysignatory’’s status, the damage may have s status, the damage may have 
been done.been done.  

 Removal or suspension from the 
Code – April 2019 

In April 2019, the Chartered Institute of In April 2019, the Chartered Institute of 
Credit Management (CICM) undertook Credit Management (CICM) undertook 
the first round of publically naming nonthe first round of publically naming non--
compliant signatories to the Code. It compliant signatories to the Code. It 
reported that seventeen companies were reported that seventeen companies were 
removed or suspended from the Code for removed or suspended from the Code for 
nonnon--compliance during the past quarter. compliance during the past quarter. 
The twelve suspended businesses have The twelve suspended businesses have 
committed to make changes to meet the committed to make changes to meet the 
standards of the Code and pay suppliers standards of the Code and pay suppliers 
promptly, otherwise they will also be promptly, otherwise they will also be 
removed. It is expected that more removed. It is expected that more 
businesses will be removed or suspended businesses will be removed or suspended 
as the CICM undertakes its second phase as the CICM undertakes its second phase 
of review.of review.  

This action follows on from the This action follows on from the 
governmentgovernment’’s announcement in s announcement in 
November 2018 that from 1 September November 2018 that from 1 September 
2019 any supplier who bids for a 2019 any supplier who bids for a 
government contract above government contract above ££5 million per 5 million per 
annum must demonstrate prompt annum must demonstrate prompt 
payment. The expected standard is to pay payment. The expected standard is to pay 
95% of invoices in 60 days across all their 95% of invoices in 60 days across all their 
business, or risk being excluded from the business, or risk being excluded from the 
bidding process. The government is bidding process. The government is 
leading by example, as well as seeking to leading by example, as well as seeking to 
penalise poor payment practices. penalise poor payment practices.   

Further reforms to the Code are being Further reforms to the Code are being 
considered, including whether the Small considered, including whether the Small 
Business Commissioner, who is now part Business Commissioner, who is now part 
of the Codeof the Code’’s Compliance Board, should s Compliance Board, should   

    

have a greater role in its administration. have a greater role in its administration. 
The aim is to make businesses aware of The aim is to make businesses aware of 
the existence of the Code, increase the existence of the Code, increase 
confidence in it and encourage challenges confidence in it and encourage challenges 
to a signatoryto a signatory’’s status. s status.   
 
Other measures 

In addition to the Code, there are a In addition to the Code, there are a 
number of other measures that seek to number of other measures that seek to 
address the problem of late payment, address the problem of late payment, 
including:including:  

l The Late Payment of Commercial The Late Payment of Commercial 
Debts (Interest) Act 1998 which, Debts (Interest) Act 1998 which, 
among other things, establishes among other things, establishes 
maximum 30 day payment terms for maximum 30 day payment terms for 
transactions with public authorities and transactions with public authorities and 
60 day payment terms between 60 day payment terms between 
businesses, unless they agree longer businesses, unless they agree longer 
terms and this is not grossly unfair to terms and this is not grossly unfair to 
the supplier;  the supplier;      

l The Public Contract Regulations 2015 The Public Contract Regulations 2015 
that require many public sector bodies that require many public sector bodies 
to pay their suppliers within 30 days to pay their suppliers within 30 days 
and to pass this payment term down and to pass this payment term down 
the supply chain in new public sector the supply chain in new public sector 
contracts;  contracts;      

l The Reporting on Payment Practices The Reporting on Payment Practices 
and Performance Regulations 2017 and Performance Regulations 2017 
that require large companies to bithat require large companies to bi--
annually publish certain information annually publish certain information 
about their practices, policies and about their practices, policies and 
performance in relation to paying performance in relation to paying 
suppliers. The Prompt Payment Code suppliers. The Prompt Payment Code 
Compliance Board regularly review this Compliance Board regularly review this 
data to ensure that companies are data to ensure that companies are 
upholding their commitments; and upholding their commitments; and     

l Recently, the Business Contract Recently, the Business Contract 
Terms (Assignment of Receivables) Terms (Assignment of Receivables) 
Regulations 2018 nullify contract Regulations 2018 nullify contract 
provisions which restrict invoice provisions which restrict invoice 
assignment. This took effect from 24 assignment. This took effect from 24 
November 2018 and applies to November 2018 and applies to 
contracts entered into on or after 31 contracts entered into on or after 31 
December 2018. It is hoped that these December 2018. It is hoped that these 
Regulations will assist SME's seeking Regulations will assist SME's seeking 
alternate forms of finance.alternate forms of finance.    

Post Carillion, Project Bank Accounts Post Carillion, Project Bank Accounts 
(PBAs) have become an increasingly (PBAs) have become an increasingly 
attractive option to managing payment attractive option to managing payment 
processes, as well as protecting against processes, as well as protecting against 
upstream insolvency risks. upstream insolvency risks.   

However, they can be relatively expensive However, they can be relatively expensive 
to establish and maintain. The setto establish and maintain. The set--up and up and 
administration costs can be prohibitive on administration costs can be prohibitive on 
smaller projects. smaller projects. Whilst the use of PBAs is Whilst the use of PBAs is 
promoted on government projects, there promoted on government projects, there 
are no plans to make them compulsory on are no plans to make them compulsory on 
private projects.private projects. 

Moving forward  

Most recently, in June 2019 and following Most recently, in June 2019 and following 
the outcome of the governmentthe outcome of the government’’s recent s recent 
consultations, the Department for consultations, the Department for 
Business, Energy and Industrial Strategy Business, Energy and Industrial Strategy 
(BEIS) announced a new policy aimed at (BEIS) announced a new policy aimed at 
protecting smaller businesses from late protecting smaller businesses from late 
payments. The measures, which will mainly payments. The measures, which will mainly 
apply to larger businesses, focus on:apply to larger businesses, focus on:  

l New powers for the Small Business New powers for the Small Business 
Commissioner to tackle late Commissioner to tackle late 
payments, including fines and binding payments, including fines and binding 
payment plans;payment plans;    

l For the first time, accountability of For the first time, accountability of 
company boards for supply chain company boards for supply chain 
payment practices; and payment practices; and     

l A new fund encouraging businesses to A new fund encouraging businesses to 
use technology to simplify invoicing, use technology to simplify invoicing, 
payment and credit management.payment and credit management.    

The government also proposes to consult The government also proposes to consult 
on the merits of increasing the Small on the merits of increasing the Small 
Business CommissionerBusiness Commissioner’’s powers to s powers to 
compel large businesses to disclose compel large businesses to disclose 
information, and to impose fines and information, and to impose fines and 
binding payment plans on latebinding payment plans on late--paying large paying large 
businesses.businesses.  

Whether large or small, businesses in the Whether large or small, businesses in the 
UK should be aware of the increasing UK should be aware of the increasing 
demands for transparency and demands for transparency and 
consistency in payment practices. consistency in payment practices.   

This article was written by This article was written by   
Rupa Lakha. For more information please Rupa Lakha. For more information please 
get in touch via get in touch via rupa.lakha@crsblaw.comrupa.lakha@crsblaw.com  
or  +44 (0)20 7427 6731.or  +44 (0)20 7427 6731.  
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That is not what I wanted 

Mr Marcal was commissioned to act as Mr Marcal was commissioned to act as 
architect and project manager for works to architect and project manager for works to 
a luxury home, including the construction a luxury home, including the construction 
of a "glass box on legs" cinema room and of a "glass box on legs" cinema room and 
staircase in a pool house.  A case therefore staircase in a pool house.  A case therefore 
forged out of austerity Britain. However, forged out of austerity Britain. However, 
the owners complained that the final the owners complained that the final 
design had developed from design had developed from ““sleek modern sleek modern 
to wonky industrialto wonky industrial” ” without their approval.  without their approval.  
Their claim included the costs incurred in Their claim included the costs incurred in 
constructing this cinema box.constructing this cinema box.  

The case, Freeborn v Marcal, revolved The case, Freeborn v Marcal, revolved 
around whether or not Mr Marcal had around whether or not Mr Marcal had 
redesigned the cinema box without telling redesigned the cinema box without telling 
the owners and arranged for the the owners and arranged for the 
construction of a cinema box which they construction of a cinema box which they 
had not approved. The court gave had not approved. The court gave 
guidance on the standard of care required guidance on the standard of care required 
of architects and found the architect, in of architects and found the architect, in 
this case, negligent for changing a design this case, negligent for changing a design 
without the clientswithout the clients’ ’ consent.consent.  

The duties and obligations of 
architects  

The court identified seven principles of law The court identified seven principles of law 
relating to the duties and obligations of relating to the duties and obligations of 
architects:architects:  

l The first port of call is to look at the The first port of call is to look at the 
contract under which the architect is contract under which the architect is 
performing.performing.    

l An architect owed a duty to provide its An architect owed a duty to provide its 
services with reasonable care and skill.services with reasonable care and skill.    

l The standard of reasonable care and The standard of reasonable care and 
skill is not a standard of perfection.  The skill is not a standard of perfection.  The 
architect is not a guarantor.  It is not architect is not a guarantor.  It is not 
sufficient to prove an error, a claimant sufficient to prove an error, a claimant 
must establish actual negligence.must establish actual negligence.    

l An architect can recommend that the An architect can recommend that the 
client appoint a third party with the client appoint a third party with the 
requisite knowledge to carry out work requisite knowledge to carry out work 
which requires that specialist which requires that specialist 
knowledge.  Ordinarily the architect will knowledge.  Ordinarily the architect will 
carry no legal responsibility for the work carry no legal responsibility for the work 
to be done by the specialist which is to be done by the specialist which is 
beyond the capability of an architect of beyond the capability of an architect of 
ordinary competence.ordinary competence.    

l An architect's obligation to supervise An architect's obligation to supervise 
or inspect works will depend on various or inspect works will depend on various 
factors including the contract terms, factors including the contract terms, 
the nature of the works and its the nature of the works and its 
confidence in the contractor.confidence in the contractor.    

l Claimants are only entitled to recover Claimants are only entitled to recover 
loss and damage caused by the loss and damage caused by the 
architectarchitect’’s negligence, which they s negligence, which they 
have sought to mitigate.have sought to mitigate.    

l The damage ordinarily recoverable The damage ordinarily recoverable 
where a building suffers from defects where a building suffers from defects 
consequent upon the negligence of an consequent upon the negligence of an 
architect is the cost of rectification.architect is the cost of rectification.    

 The importance of a written brief 

The court stressed the importance of a The court stressed the importance of a 
written brief which is shared with the written brief which is shared with the 
client.  From the judgment, it would appear client.  From the judgment, it would appear 
that keeping detailed records was not high that keeping detailed records was not high 
on the architecton the architect’’s agenda.  The architects agenda.  The architect’’s s 
expert had suggested that it was common expert had suggested that it was common 
in domestic projects not to have a formal in domestic projects not to have a formal 
brief because brief because ““as often as not, clients don't as often as not, clients don't 
know exactly what they want when they know exactly what they want when they   

    

start off, start off, except that they have a notion as except that they have a notion as 
to what they want, but don't know how to to what they want, but don't know how to 
do it. So they go into a journey of do it. So they go into a journey of 
exploration with the architect. That's quite exploration with the architect. That's quite 
normal and an essential part of the normal and an essential part of the 
architect's dutyarchitect's duty””..  

The court rejected this argument.  The The court rejected this argument.  The 
absence of a brief was a serious breach of absence of a brief was a serious breach of 
duty in itself.  The court said that it would duty in itself.  The court said that it would 
be bad practice for the initial brief not to be be bad practice for the initial brief not to be 
recorded in writing, and for any design recorded in writing, and for any design 
development or changes not to be development or changes not to be 
recorded in writing.recorded in writing.  

The architect attempted to argue that he The architect attempted to argue that he 
had put together mood boards and had put together mood boards and 
discussed images with the clients and as discussed images with the clients and as 
such had developed the design in such had developed the design in 
consultation with them. However, in the consultation with them. However, in the 
absence of handabsence of hand--drawn sketches, 3D drawn sketches, 3D 
modelling or a sufficient written modelling or a sufficient written 
description, the court determined that the description, the court determined that the 
client did not have sufficient clarity as to client did not have sufficient clarity as to 
what was to be built. Particularly relevant what was to be built. Particularly relevant 
to the case were the architectto the case were the architect’’s notes and s notes and 
sketch pads, which the architect himself sketch pads, which the architect himself 
conceded contained conceded contained ““a tumble dryer of a tumble dryer of 
informationinformation””. . Records of meetings with Records of meetings with 
the client were scant, consisting of the client were scant, consisting of 
incorrect recollections attributed to the incorrect recollections attributed to the 
wrong dates.  The court held that the wrong dates.  The court held that the 
architectarchitect’’s general lack of credibility when it s general lack of credibility when it 
came to making the best of what he had came to making the best of what he had 
““scribbled in his daybooksscribbled in his daybooks” ” made his history made his history 
of the alleged development of the design of the alleged development of the design 
very difficult to accept.very difficult to accept.  

Court’s decision and damages 

The court therefore found that Mr Marcal The court therefore found that Mr Marcal 
redesigned the cinema box without telling redesigned the cinema box without telling 
the owners that the design was the owners that the design was 
significantly and critically different from the significantly and critically different from the 
sleek modern look they were expecting. sleek modern look they were expecting. 
The wonky industrial look was not The wonky industrial look was not 
discussed with the owners, was not what discussed with the owners, was not what 
they expected to be provided and had not they expected to be provided and had not 
been approved by them.been approved by them.  
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The owners were awarded damages just The owners were awarded damages just 
short of short of ££431,000 for the wasted costs 431,000 for the wasted costs 
spent on designing and building a cinema spent on designing and building a cinema 
room that did not comply with their room that did not comply with their 
instructions.  They were also awarded instructions.  They were also awarded 
damages of around damages of around ££26,000 for 26,000 for 
demolishing the cinema room.demolishing the cinema room.  

Ordinarily the measure of damage when an Ordinarily the measure of damage when an 
architect has acted negligently is the cost architect has acted negligently is the cost 
of rectification.  However, the court did not of rectification.  However, the court did not 
consider that consider that ““this particular ugly duckling this particular ugly duckling 
can be turned into a swancan be turned into a swan””.  .  What was What was 
provided was so different to what the provided was so different to what the 
owners reasonably expected that owners reasonably expected that 
demolishing the cinema was the demolishing the cinema was the 
reasonable course going forward.reasonable course going forward.  

In addition, the owners were awarded In addition, the owners were awarded 
££5,000 for distress and inconvenience.  5,000 for distress and inconvenience.  
Whilst the owners had not suffered any Whilst the owners had not suffered any 
physical inconvenience, the court held that physical inconvenience, the court held that 
retainer was to provide peace of mind and retainer was to provide peace of mind and 
pleasure.  The works prevented them pleasure.  The works prevented them 
from having the opportunity to entertain from having the opportunity to entertain 
their family and friends in the new space.   their family and friends in the new space.     

    

Keeping a record of changes  

This judgment emphasises the This judgment emphasises the 
importance for architects (or any other importance for architects (or any other 
designers) to have a written brief from designers) to have a written brief from 
their clients in place and to record any their clients in place and to record any 
changes to that brief in writing.  changes to that brief in writing.  
Professional bodies usually have codes of Professional bodies usually have codes of 
conduct and guidance.  A professional can conduct and guidance.  A professional can 
protect himself by ensuring compliance protect himself by ensuring compliance 
with such codes and ensuring all important with such codes and ensuring all important 
decisions are made with the agreement of decisions are made with the agreement of 
the client.  Failure to do so may make a the client.  Failure to do so may make a 
professional vulnerable to a claim for professional vulnerable to a claim for 
negligence.  Architects are not the only negligence.  Architects are not the only 
members of the construction industry members of the construction industry 
that occasionally fail to record what has that occasionally fail to record what has 
been agreed.been agreed.  

This article was first published in Building This article was first published in Building 
Magazine.Magazine.  

This article was written by This article was written by Steven Carey. Steven Carey. 
For more information please get in touch For more information please get in touch 
via steven.careyvia steven.carey@crsblaw.com@crsblaw.com or  or   
+44 (0)20 7427 1062.+44 (0)20 7427 1062.  
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Collateral warranties – 
how far can they go? 

Whether you are an employer, a Whether you are an employer, a 
contractor, subcontractor, sub--contractor or consultant contractor or consultant 
you are likely to have been a party to a you are likely to have been a party to a 
collateral warranty at some stage. You may collateral warranty at some stage. You may 
have been the beneficiary or the have been the beneficiary or the 
warrantor. Either way, you should carefully warrantor. Either way, you should carefully 
check the terms and extent of the check the terms and extent of the 
warranty you are giving or receiving. This warranty you are giving or receiving. This 
issue came up recently in relation to a issue came up recently in relation to a 
collateral warranty entered into between collateral warranty entered into between 
an employer and a suban employer and a sub--contractor. The contractor. The 
collateral warranty seemed to impose collateral warranty seemed to impose 
greater obligations on the subgreater obligations on the sub--contractor contractor 
than the subthan the sub--contractor had assumed contractor had assumed 
under its subunder its sub--contract.contract.  

The collateral warranty included none of The collateral warranty included none of 
the express exclusions of liability that the express exclusions of liability that 
appeared in the subappeared in the sub--contract and did not contract and did not 
contain any "equivalent rights of defence" contain any "equivalent rights of defence" 
or "no greater liability" clauses. It was or "no greater liability" clauses. It was 
otherwise in what could be described as a otherwise in what could be described as a 
standard market form and included no standard market form and included no 
express provisions which limited it in any express provisions which limited it in any 
way by reference to the terms of the way by reference to the terms of the 
underlying subunderlying sub--contract.contract.  

In the event that there were defects for In the event that there were defects for 
which the subwhich the sub--contractor was liable, was it contractor was liable, was it 
possible that the subpossible that the sub--contractor could contractor could 
have greater liability under the collateral have greater liability under the collateral 
warranty than it had under its subwarranty than it had under its sub--
contract?contract?  

Starting point – purpose of collateral 
warranties 
Defective design or workmanship by a Defective design or workmanship by a 
consultant, contractor or subconsultant, contractor or sub--contractor contractor 
can cause loss to many parties with can cause loss to many parties with 
different interests in a construction different interests in a construction 
project. Due to the way in which risk is project. Due to the way in which risk is 
filtered down through the supply chain, filtered down through the supply chain, 
there is usually no direct contractual link there is usually no direct contractual link 
between an employer and a specialist between an employer and a specialist 
consultant or subconsultant or sub--contractor or between contractor or between 
third parties such as tenants, purchasers third parties such as tenants, purchasers 
and funders and funders and the main contractor,and the main contractor,  

subsub--contractors or consultants. Despite contractors or consultants. Despite 
the option of rights granted under the the option of rights granted under the 
Contracts (Rights of Third Parties) Act Contracts (Rights of Third Parties) Act 
19991999, entering into collateral warranties , entering into collateral warranties 
remains a popular means of establishing remains a popular means of establishing 
this link.this link.  

Collateral warranties in the construction 
market 
Various industry bodies produce a Various industry bodies produce a 
standard form of collateral warranty for use standard form of collateral warranty for use 
on construction projects and many are on construction projects and many are 
produced on a project specific basis. They produced on a project specific basis. They 
often assume a similar form and structure often assume a similar form and structure 
with the intention of creating privity of with the intention of creating privity of 
contract between the warrantor and contract between the warrantor and 
beneficiary which would otherwise not beneficiary which would otherwise not 
exist.exist.  

In respect of such collateral warranties, In respect of such collateral warranties, 
Keating, a leading textbook on Keating, a leading textbook on 
construction law, states:construction law, states:  

"The word 'collateral' imports that the "The word 'collateral' imports that the 
contract is subsidiary to a main or principal contract is subsidiary to a main or principal 
contract. The word 'warranty' in this contract. The word 'warranty' in this 
context means 'enforceable contractual context means 'enforceable contractual 
promise' and in substance means the promise' and in substance means the 
same as 'contract'. These contracts have same as 'contract'. These contracts have 
in law all the manifestations and in law all the manifestations and   

    

    

    

    

    

    

    

    

    

    

    

    

    

requirements of ordinary contracts and in requirements of ordinary contracts and in 
principle they have no special features."principle they have no special features."  

This suggests that collateral warranties are This suggests that collateral warranties are 
contracts in their own right. While the contracts in their own right. While the 
name "collateral" implies subordination to name "collateral" implies subordination to 
the main building or subthe main building or sub--contract, it is still a contract, it is still a 
separate contract on which the beneficiary separate contract on which the beneficiary 
may rely.may rely.  

In In Parkwood Leisure Ltd v Laing OParkwood Leisure Ltd v Laing O’’Rourke Rourke 
Wales and West LtdWales and West Ltd a collateral warranty  a collateral warranty 
was found to be a "construction contract" was found to be a "construction contract" 
within the meaning of section 104(1) of within the meaning of section 104(1) of 
the Construction Act 1996. The court the Construction Act 1996. The court 
reached this conclusion on an analysis of reached this conclusion on an analysis of 
the terms of the collateral warranty in the terms of the collateral warranty in 
question. Without requestion. Without re--opening the opening the 
arguments for and against Akenhead J's arguments for and against Akenhead J's 
analysis and the effect of his conclusion, analysis and the effect of his conclusion, 
the decision supports the potentially the decision supports the potentially 
stand alone nature of the collateral stand alone nature of the collateral 
warranty.warranty.  
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No greater liability clauses 
The warrantor will be reluctant to accept The warrantor will be reluctant to accept 
more extensive obligations under the more extensive obligations under the 
collateral warranty that may extend its collateral warranty that may extend its 
liability to third parties. On the other hand, liability to third parties. On the other hand, 
the beneficiary will want to make sure that the beneficiary will want to make sure that 
the warrantor cannot avoid liability under the warrantor cannot avoid liability under 
the collateral warranty. The compromise is the collateral warranty. The compromise is 
to mirror, so far as possible, the terms of to mirror, so far as possible, the terms of 
the underlying contract.the underlying contract.  

Including "equivalent rights of defence" Including "equivalent rights of defence" 
and "no greater liability" clauses confirms and "no greater liability" clauses confirms 
the parties' intention that the warrantor's the parties' intention that the warrantor's 
liability under the collateral warranty is not liability under the collateral warranty is not 
greater (but also not less) than it assumes greater (but also not less) than it assumes 
under the main contract. It is market under the main contract. It is market 
practice to include such clauses. However, practice to include such clauses. However, 
there are circumstances in which the there are circumstances in which the 
warrantor may assume additional warrantor may assume additional 
obligations or duties, for example in obligations or duties, for example in 
relation to a funder's steprelation to a funder's step--in rights, or in rights, or 
perhaps in respect of very specialist works perhaps in respect of very specialist works 
with regard to a particular beneficiary. More with regard to a particular beneficiary. More 
limited obligations may also be assumed, limited obligations may also be assumed, 
such as in tenantssuch as in tenants’ ’ collateral warranties collateral warranties 
limiting liability to repair and reinstatement limiting liability to repair and reinstatement 
costs.costs.  

This suggests that collateral warranties are This suggests that collateral warranties are 
stand alone contracts that must be stand alone contracts that must be 
expressly limited. Presumably, "no greater expressly limited. Presumably, "no greater 
liability" type clauses must exist for a liability" type clauses must exist for a 
reason or are they implicit and expressly reason or are they implicit and expressly 
included only as a precaution and to avoid included only as a precaution and to avoid 
disputes?disputes?  

Back to basics 
Unfortunately, there doesn't seem to be Unfortunately, there doesn't seem to be 
any express authority on these issues and any express authority on these issues and 
the extent to which a contractor's liability the extent to which a contractor's liability 
under a collateral warranty may exceed its under a collateral warranty may exceed its 
liability under the main contract.liability under the main contract.  

If we are to return to the rationale behind If we are to return to the rationale behind 
collateral warranties, it can be said they collateral warranties, it can be said they 
operate as a backoperate as a back--up for employers, up for employers, 
providing a new or extra layer of protection providing a new or extra layer of protection 
against key subagainst key sub--contractors should contractors should 
defects arise in their works, in particular if defects arise in their works, in particular if 
the main contractor has the main contractor has become become   

insolvent. This is not to imply that the main insolvent. This is not to imply that the main 
contractor can be "off the hook", rather contractor can be "off the hook", rather 
that someone else can be on it.that someone else can be on it.  

However, for "true" third parties, such as However, for "true" third parties, such as 
purchasers, tenants and funders, the purchasers, tenants and funders, the 
collateral warranty provides the primary collateral warranty provides the primary 
means by which they can seek to recover means by which they can seek to recover 
any losses they may have suffered directly any losses they may have suffered directly 
from the party who caused the loss, in from the party who caused the loss, in 
circumstances where they would circumstances where they would 
otherwise have to pursue a claim for otherwise have to pursue a claim for 
economic loss in tort, with all the difficulties economic loss in tort, with all the difficulties 
that this presents. This is the primary that this presents. This is the primary 
rationale behind collateral warranties, rationale behind collateral warranties, 
particularly when they are employed particularly when they are employed 
instead of statutory third party rights. instead of statutory third party rights. 
They create a contractual relationship in They create a contractual relationship in 
circumstances where one would not circumstances where one would not 
ordinarily exist.ordinarily exist.  

Conclusions 
It seems logical that a collateral warranty, It seems logical that a collateral warranty, 
which is a separate contract, can impose which is a separate contract, can impose 
greater liability on the warrantor than it greater liability on the warrantor than it 
assumes under the underlying contract. assumes under the underlying contract. 
However, beware of representations However, beware of representations 
which may have been made to induce the which may have been made to induce the 
warrantor to enter into the collateral warrantor to enter into the collateral 
warranty, in particular if the collateral warranty, in particular if the collateral 
warranty does not include an entire warranty does not include an entire 
agreement clause. Has an assurance been agreement clause. Has an assurance been 
given to the warrantor that the collateral given to the warrantor that the collateral 
warranty is limited in some way, perhaps by warranty is limited in some way, perhaps by 
reference to the terms of the underlying reference to the terms of the underlying 
contract? One would expect the warrantor contract? One would expect the warrantor 
to insist on some limitation to insist on some limitation in thein the  

collateral warranty along these lines. In collateral warranty along these lines. In 
those circumstances a beneficiary may those circumstances a beneficiary may 
find itself estopped from enforcing the find itself estopped from enforcing the 
"unlimited" collateral warranty if the "unlimited" collateral warranty if the 
warrantor was induced to enter it on the warrantor was induced to enter it on the 
basis of such a representation.basis of such a representation.  

Like any contract, it all comes down to the Like any contract, it all comes down to the 
contract terms. If there is nothing in the contract terms. If there is nothing in the 
express terms of the collateral warranty express terms of the collateral warranty 
which limits it, then it is a question of what which limits it, then it is a question of what 
representations may have been made, representations may have been made, 
what terms may be implied into it and the what terms may be implied into it and the 
usual limitations in terms of recovering usual limitations in terms of recovering 
damages at common law to which the damages at common law to which the 
collateral warranty will be subject, such as collateral warranty will be subject, such as 
remoteness of loss and equitable remoteness of loss and equitable 
principles.principles.  

A version of this article was first published A version of this article was first published 
by Practical Law Construction on 19 July by Practical Law Construction on 19 July 
2019.2019.  

This article was written by Eveline Strecker This article was written by Eveline Strecker 
and Sam Saunders. For more information and Sam Saunders. For more information 
please get in touch via please get in touch via 
eveline.streckereveline.strecker@crsblaw.com@crsblaw.com or  or   
+44 (0)20 7438 2272, or via +44 (0)20 7438 2272, or via 
sam.saunders@crsblaw.comsam.saunders@crsblaw.com or  or   
+44 (0)20 7438 2119.+44 (0)20 7438 2119.  
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Building and fire safety – 
Establishing gateways and 
the golden thread 

In June 2019 the government issued its In June 2019 the government issued its 
extensive consultation, extensive consultation, Building a safer Building a safer 
future: proposals for reform of the building future: proposals for reform of the building 
safety regulatory systemsafety regulatory system. It sought views . It sought views 
on what it described as on what it described as ““proposals for a proposals for a 
radically new building and fire safety radically new building and fire safety 
systemsystem””. . The new regime will overhaul the The new regime will overhaul the 
existing safety system for multiexisting safety system for multi--
household residential buildings over 6 household residential buildings over 6 
storeys (18 metres) in height. It may also storeys (18 metres) in height. It may also 
be extended to include other buildings, be extended to include other buildings, 
such as hospitals, prisons and care homes, such as hospitals, prisons and care homes, 
over time. As many of the proposals will over time. As many of the proposals will 
have a significant effect on the design, have a significant effect on the design, 
construction, management and construction, management and 
occupation of a building from planning occupation of a building from planning 
stage and throughout its life cycle, we stage and throughout its life cycle, we 
have submitted a response to the have submitted a response to the 
consultation.consultation.  

The consultation builds on The consultation builds on 
recommendations from the Hackitt report recommendations from the Hackitt report 
and follows closely on the heels of the and follows closely on the heels of the 
GovernmentGovernment’’s announcement in May of a s announcement in May of a 
££200M fund available to building owners to 200M fund available to building owners to 
replace unsafe ACM cladding from certain replace unsafe ACM cladding from certain 
high rise residential buildings. In addition, high rise residential buildings. In addition, 
changes to the changes to the Landlord and Tenant Act Landlord and Tenant Act 
19851985 in March confirm existing obligations  in March confirm existing obligations 
of all landlords to ensure that all parts of a of all landlords to ensure that all parts of a 
domestic tenanted property, including domestic tenanted property, including 
common areas, are fit for habitation. There common areas, are fit for habitation. There 
have also been changes to the Building have also been changes to the Building 
Regulations in terms of fire safety and a Regulations in terms of fire safety and a 
review of the Fire Safety Order, which review of the Fire Safety Order, which 
regulates fire safety in nonregulates fire safety in non--domestic domestic 
premises, is underway.premises, is underway.  

Key dutyholders and the ‘accountable 
person in occupation’ 
The proposals include the establishment The proposals include the establishment 
of five of five ‘‘dutyholdersdutyholders’ ’ ((client, principal client, principal 
designer, principal contractor, designer designer, principal contractor, designer 
and contractor), mirroring the roles under and contractor), mirroring the roles under 
the CDM Regulations, who have clear the CDM Regulations, who have clear 
responsibilities throughout a buildingresponsibilities throughout a building’’s s 
design, construction and occupation.  design, construction and occupation.  
Consideration is being given to whether a Consideration is being given to whether a 
single accountable person at Board level single accountable person at Board level 
should have responsibility where the should have responsibility where the 
dutyholder is a legal entity. There is also dutyholder is a legal entity. There is also 
considerably increased focus on long term considerably increased focus on long term 
maintenance and management of maintenance and management of 
buildings postbuildings post--construction by an construction by an 
‘‘accountable personaccountable person’ ’ who is responsible who is responsible 
for ongoing fire and structural safety risk for ongoing fire and structural safety risk 
and liaising with residents. A new building and liaising with residents. A new building 
safety regulator will be established to safety regulator will be established to 
provide oversight of the building safety provide oversight of the building safety 
regulatory regime.regulatory regime.  

    

Gateways and the golden thread 
Three Gateways are proposed during the Three Gateways are proposed during the 
planning, design and construction phases planning, design and construction phases 
of a building with dutyholders working coof a building with dutyholders working co--
operatively and discharging their specific operatively and discharging their specific 
duties to ensure that the regulatory duties to ensure that the regulatory 
requirements of the gateway points are requirements of the gateway points are 
met at each stage. The first Gateway met at each stage. The first Gateway 
focuses on the planning permission focuses on the planning permission 
process, Gateway two must be achieved process, Gateway two must be achieved 
before construction begins and the final before construction begins and the final 
Gateway must be met before occupation Gateway must be met before occupation 
of the building. A similar process will apply of the building. A similar process will apply 
to major refurbishments of buildings or a to major refurbishments of buildings or a 
change from commercial to residential change from commercial to residential 
use.use.  

Clients must, among other things, create Clients must, among other things, create 
and maintain a complete and maintain a complete ‘‘golden threadgolden thread’ ’ of of 
information and key data, to be stored information and key data, to be stored 
digitally. The other dutyholders, in digitally. The other dutyholders, in 
particular Principal Designers and Principal particular Principal Designers and Principal 
Contractors, must assist the Client in Contractors, must assist the Client in 
meeting the Gateway points and meeting the Gateway points and 
contribute to the golden thread of contribute to the golden thread of 
information. The golden thread must be information. The golden thread must be 
updated and remain accurate throughout updated and remain accurate throughout 
the buildingthe building’’s life cycle. s life cycle.   

Longer term liability 
The ability to maintain and manage a The ability to maintain and manage a 
building in accordance with the new building in accordance with the new 
regime, as well as initial design, will now be regime, as well as initial design, will now be 
key construction risks.  Designers, key construction risks.  Designers, 
engineers and contractors responsible for engineers and contractors responsible for 
fire safety and the structural integrity of fire safety and the structural integrity of 
the building will have greater and longer the building will have greater and longer 
term liability.  term liability.  Not only will they be exposed Not only will they be exposed 
to the usual contractual and tortious to the usual contractual and tortious 
liabilities, but specific legislative penalties liabilities, but specific legislative penalties 
and criminal offences will be imposed. As and criminal offences will be imposed. As 
we have already seen, this will drive up we have already seen, this will drive up 
insurance premiums and potentially insurance premiums and potentially 
reduce the availability of required insurance reduce the availability of required insurance 
in the market place. Questions are likely to in the market place. Questions are likely to 
arise as to the design life of a building and arise as to the design life of a building and 
its components and funders of its components and funders of 
development projects may demand development projects may demand 
increased security for longer periods. increased security for longer periods.   
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Our responses to the consultation 
We provided responses to numerous key We provided responses to numerous key 
issues raised in the consultation issues raised in the consultation 
document, including:document, including:  

l Generally speaking, the use of existing Generally speaking, the use of existing 
roles under the CDM Regulations for roles under the CDM Regulations for 
the five proposed dutyholders under the five proposed dutyholders under 
the new regime is likely to be an the new regime is likely to be an 
effective way to establish and manage effective way to establish and manage 
dutyholder responsibilities. The roles dutyholder responsibilities. The roles 
under the CDM Regulations are under the CDM Regulations are 
generally understood and wellgenerally understood and well--
established in the construction established in the construction 
industry. However, the definitions are industry. However, the definitions are 
not exclusive and may not match not exclusive and may not match 
those which the proposed regime those which the proposed regime 
contemplates. For example, a contemplates. For example, a ‘‘ClientClient’ ’ 
may also be a may also be a ‘‘ContractorContractor’ ’ and a and a 
‘‘DesignerDesigner’’. . This should be mirrored or This should be mirrored or 
clarified in the proposed regime.clarified in the proposed regime.    

l There may be instances where a role There may be instances where a role 
under the CDM Regulations, for under the CDM Regulations, for 
example where a construction example where a construction 
manager or management contractor manager or management contractor 
acts for the client, is adopted on a acts for the client, is adopted on a 
relatively short term basis and is not relatively short term basis and is not 
intended to continue through the intended to continue through the 
Gateways and to sustain the golden Gateways and to sustain the golden 
thread of information that the new thread of information that the new 
regime contemplates. It may be that regime contemplates. It may be that 
there are multiple points of handover there are multiple points of handover 
to the ultimately to the ultimately ““accountable person accountable person 
in occupationin occupation””.  .  This could be unwieldy This could be unwieldy 
and difficult to manage.and difficult to manage.    

l It is proposed that there should be a It is proposed that there should be a 
‘‘hard stophard stop’ ’ at Gateway two where at Gateway two where 
construction cannot begin without construction cannot begin without 
permission to proceed. We do not permission to proceed. We do not 
agree, as this would severely disrupt agree, as this would severely disrupt 
the fundamentals of the construction the fundamentals of the construction 
procurement process. Although there procurement process. Although there 
are stages to project procurement and are stages to project procurement and 
the design and construction process, the design and construction process, 
the stages are fluid and progress in the stages are fluid and progress in 
different ways and at different times different ways and at different times 
on a project by project basis. Letters of on a project by project basis. Letters of 
intent and preintent and pre--construction services construction services 
agreements (PCSAs) are regularly agreements (PCSAs) are regularly 
entered into for some or parts of the entered into for some or parts of the 
works such that projects can proceed works such that projects can proceed 
as efficiently and quickly as possible.as efficiently and quickly as possible.    

Any delay comes at a cost, often Any delay comes at a cost, often 
significant, and the potential for a significant, and the potential for a ‘‘hard hard 
stopstop’ ’ to suspend works for what may be a to suspend works for what may be a 
considerable amount of time would considerable amount of time would 
effectively cripple a project and is likely to effectively cripple a project and is likely to 
lead to unnecessary disputes and the lead to unnecessary disputes and the 
renegotiation of contract terms.renegotiation of contract terms.  

l Similarly, it is proposed that the building Similarly, it is proposed that the building 
safety regulator should be able to safety regulator should be able to 
prohibit building work from progressing prohibit building work from progressing 
unless nonunless non--compliant work is first compliant work is first 
remedied. By not allowing any building remedied. By not allowing any building 
work to continue, there could be work to continue, there could be 
serious time and cost consequences serious time and cost consequences 
for a project and there is the potential for a project and there is the potential 
that the nonthat the non--compliant work could be compliant work could be 
relatively minor.  An alternative would relatively minor.  An alternative would 
be to take note of the nonbe to take note of the non--compliant compliant 
work and require it to be remedied work and require it to be remedied 
before Gateway three can be passed.  before Gateway three can be passed.  
This would enable the parties to This would enable the parties to 
continue to carry out other continue to carry out other 
construction works, whilst also construction works, whilst also 
providing the regulator with the providing the regulator with the 
authority to prevent occupation until authority to prevent occupation until 
the nonthe non--compliant work has been compliant work has been 
remedied. remedied.     

l A gateways process is proposed for A gateways process is proposed for 
major refurbishment projects. Such major refurbishment projects. Such 
projects can be significant and impact projects can be significant and impact 
upon the fire safety integrity of upon the fire safety integrity of 
buildings.  However, not all buildings.  However, not all 
refurbishments will have an impact.  refurbishments will have an impact.  
The new regulations should identify The new regulations should identify 
what constitutes a what constitutes a ““qualifyingqualifying” ” 
refurbishment project and be defined refurbishment project and be defined 
by the type of work being carried out.by the type of work being carried out.    

l It is proposed that Building Information It is proposed that Building Information 
Modelling (BIM) standards will be Modelling (BIM) standards will be 
mandated for both new and existing mandated for both new and existing 
buildings under the new regime. We buildings under the new regime. We 
have suggested that BIM standards have suggested that BIM standards 
should apply to new buildings in the should apply to new buildings in the 
planning stage only.  Projects may have planning stage only.  Projects may have 
already commenced and to mandate already commenced and to mandate 
the use of BIM may be unreasonable in the use of BIM may be unreasonable in 
circumstances where the available circumstances where the available 
documentation may not be available or documentation may not be available or 
difficult and costly to locate. We also difficult and costly to locate. We also 
propose that certain key information, propose that certain key information, 
for example in relation to structural for example in relation to structural 
integrity and fire stopping, should not integrity and fire stopping, should not 
be open and publicly available where be open and publicly available where 
this could compromise the safety of this could compromise the safety of 
buildings.buildings.    

l The The ‘‘accountable personaccountable person’ ’ has has 
considerable duties throughout the considerable duties throughout the 
buildingbuilding’’s lifecycle, including the s lifecycle, including the 
recording of refurbishment works and recording of refurbishment works and 
structural changes over time. It is structural changes over time. It is 
unclear how works carried out by unclear how works carried out by 
individual residents will impact on this. individual residents will impact on this. 
It is proposed that residents coIt is proposed that residents co--
operate with the accountable person. operate with the accountable person. 
However, it is not clear what this However, it is not clear what this 
requires. Residents should have clearly requires. Residents should have clearly 
described responsibilities so as not to described responsibilities so as not to 
hinder or compromise the obligations hinder or compromise the obligations 
of the accountable person. Penalties of the accountable person. Penalties 
for residents who fail to comply should for residents who fail to comply should 
be considered.be considered.    
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l The proposal in the Consultation is for The proposal in the Consultation is for 
an accountable person which may an accountable person which may 
include an individual, partnership or include an individual, partnership or 
corporate body.  For a corporate body, corporate body.  For a corporate body, 
it is proposed that there be a single it is proposed that there be a single 
accountable person at Board level. This accountable person at Board level. This 
may cause difficulties both for private may cause difficulties both for private 
landlords and resident owned landlords and resident owned 
management companies as the management companies as the 
accountable person has high level accountable person has high level 
duties and responsibilities and it may duties and responsibilities and it may 
be difficult to identify and obtain be difficult to identify and obtain 
consent from a person at Board level consent from a person at Board level 
to fulfil this role.  In a resident owned to fulfil this role.  In a resident owned 
management company, this may have management company, this may have 
the potential to discourage residents the potential to discourage residents 
from joining the Board of Directors.from joining the Board of Directors.    

    

    

    

    

l We do not agree that the accountable We do not agree that the accountable 
person requirement should be person requirement should be 
introduced for existing residential introduced for existing residential 
buildings at this stage, even if, as is buildings at this stage, even if, as is 
proposed, there will be a transitional proposed, there will be a transitional 
period.  For existing buildings, it is often period.  For existing buildings, it is often 
more difficult to establish the history of more difficult to establish the history of 
the building, its structural composition the building, its structural composition 
and the current fire safety risks. Under and the current fire safety risks. Under 
the proposed regime, the responsible the proposed regime, the responsible 
person would remain obliged to person would remain obliged to 
identify fire safety risks and take identify fire safety risks and take 
appropriate steps to deal with the risks appropriate steps to deal with the risks 
identified.  However, it could be identified.  However, it could be 
extremely onerous and expensive for extremely onerous and expensive for 
all of those involved, including the all of those involved, including the 
owner, landlord, occupiers and owner, landlord, occupiers and 
leasehold owners to implement the leasehold owners to implement the 
safety regime, including the safety regime, including the 
accountable person requirement.accountable person requirement.    

Going forward 
Hopefully the governmentHopefully the government’’s report s report 
following this consultation will address following this consultation will address 
some existing concerns and clarify certain some existing concerns and clarify certain 
issues. It is unclear where the increased issues. It is unclear where the increased 
cost of regulating compliance with the new cost of regulating compliance with the new 
regime will ultimately lie. It is likely to be regime will ultimately lie. It is likely to be 
spread across the construction industry to spread across the construction industry to 
some extent, although long term costs some extent, although long term costs 
during the occupation phase of the during the occupation phase of the 
building will fall to be negotiated between building will fall to be negotiated between 
owners, landlords, leaseholders and owners, landlords, leaseholders and 
residents.residents.  

This article was written by Michael This article was written by Michael 
O'ConnorO'Connor. For more information please . For more information please 
get in touch via get in touch via 
michael.o'connor@crsblaw.commichael.o'connor@crsblaw.com or or    
+44 (0)20 7427 6441.+44 (0)20 7427 6441.  
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Owners beware -Don’t 
ignore your health and 
safety obligations 

The importance of understanding health 
and safety obligations  

If you are thinking about carrying out a If you are thinking about carrying out a 
home renovation project, or even if you home renovation project, or even if you 
own a construction business, then there own a construction business, then there 
are some important lessons to learn from a are some important lessons to learn from a 
recent case handled by our health and recent case handled by our health and 
safety team. The case highlights that it is safety team. The case highlights that it is 
not just construction businesses who are not just construction businesses who are 
responsible for the health and safety of responsible for the health and safety of 
workers, but individuals who appoint a workers, but individuals who appoint a 
competent builder to manage a competent builder to manage a 
construction project in connection with construction project in connection with 
their own business (whether the business their own business (whether the business 
operates for profit or not) can find operates for profit or not) can find 
themselves personally responsible too.themselves personally responsible too.  

In June 2015, Mr A started construction In June 2015, Mr A started construction 
work at his property. He wanted to build a work at his property. He wanted to build a 
rear extension and dig a basement to rear extension and dig a basement to 
create enough space to move in with his create enough space to move in with his 
wife and children. Mr A had a property wife and children. Mr A had a property 
lettings business and had bought the lettings business and had bought the 
house through his company; although it house through his company; although it 
was always his intention to live there with was always his intention to live there with 
his family.his family.  

Mr A had never been involved in a major Mr A had never been involved in a major 
construction project before, and so he construction project before, and so he 
appointed an experienced builder, who had appointed an experienced builder, who had 
been recommended by a friend. He also been recommended by a friend. He also 
appointed a specialist company to oversee appointed a specialist company to oversee 
the project and ensure compliance with the project and ensure compliance with 
any legal obligations under health and any legal obligations under health and 
safety laws. safety laws.   

However, he wrongly assumed that his However, he wrongly assumed that his 
obligations ended there, and that the obligations ended there, and that the 
professionals had things covered professionals had things covered ––  a a 
mistake that ended up with him being mistake that ended up with him being 
prosecuted and receiving a criminal record.prosecuted and receiving a criminal record.  

A couple of months into the project, A couple of months into the project, 
inspectors from the Health and Safety inspectors from the Health and Safety 
Executive (Executive (““HSEHSE””) ) visited the property visited the property 
after being informed about potentially after being informed about potentially 
unsafe working conditions by a neighbour. unsafe working conditions by a neighbour. 
When they arrived, they found that the When they arrived, they found that the 
basement walls were not supported, the basement walls were not supported, the 
basement was flooded with an electric basement was flooded with an electric 
pump sitting in a pool of water, and there pump sitting in a pool of water, and there 
were risks of workers falling from a plank of were risks of workers falling from a plank of 
wood, which was being used as a walkway wood, which was being used as a walkway 
across the basement. The builder was told across the basement. The builder was told 
to stop work, however, Mr A was reassured to stop work, however, Mr A was reassured 
by the builderby the builder’’s promises that he would s promises that he would 
sort everything out.sort everything out.  

Under the Construction (Design and Under the Construction (Design and 
Management) Regulations 2015 which Management) Regulations 2015 which 
applied to this project, the person for applied to this project, the person for 
whom the construction project is being whom the construction project is being 
carried out has various legal duties, carried out has various legal duties, 
including a duty to manage the project and including a duty to manage the project and 
ensure the health and safety of those ensure the health and safety of those 
involved. Breaching these duties is a involved. Breaching these duties is a 
criminal offence.criminal offence.  

However, a distinction is made between However, a distinction is made between 
““domestic clientsdomestic clients” ” ((individuals who have individuals who have 
construction work carried out for them construction work carried out for them 
that is not done in connection with a that is not done in connection with a 
business business ––  usually work done on their own usually work done on their own 
home) and building professionals whose home) and building professionals whose 
business is in construction. The domestic business is in construction. The domestic 
clientclient’’s duties will normally pass to their s duties will normally pass to their 
main contractor and designer (unless a main contractor and designer (unless a 
separate agreement is made). However, separate agreement is made). However, 
Mr AMr A’’s situation was unusual because the s situation was unusual because the 
property had been purchased by his property had been purchased by his 
property lettings company; although Mr A property lettings company; although Mr A 
paid for the project out of his own pocket.paid for the project out of his own pocket.  

It also turned out that the builder had It also turned out that the builder had 
already been involved in construction already been involved in construction 
projects at a number of other nearby projects at a number of other nearby     

properties; all of which had unsafe properties; all of which had unsafe 
practices. As a result, the builder was practices. As a result, the builder was 
already on the HSEalready on the HSE’’s radar and the HSE s radar and the HSE 
was considering prosecuting him. Mr A was was considering prosecuting him. Mr A was 
asked to provide a statement to help the asked to provide a statement to help the 
HSE.  However, he decided that he did not HSE.  However, he decided that he did not 
want to get involved and so ignored the want to get involved and so ignored the 
letter.  The HSE later made an official letter.  The HSE later made an official 
request to Mr A to attend a formal request to Mr A to attend a formal 
interview under caution and to produce interview under caution and to produce 
certain documents.  Again, both requests certain documents.  Again, both requests 
were ignored.  were ignored.    

Along with the builder, the HSE Along with the builder, the HSE 
subsequently prosecuted both Mr A and subsequently prosecuted both Mr A and 
his company.  This was on the basis that his company.  This was on the basis that 
the company had  failed to make suitable the company had  failed to make suitable 
arrangements for managing the arrangements for managing the 
construction project and that, in his construction project and that, in his 
capacity as a director of the company, this capacity as a director of the company, this 
offence had been committed due to Mr offence had been committed due to Mr 
AA’’s neglect, connivance or consent.  At s neglect, connivance or consent.  At 
this stage, Mr A sought legal advice.  this stage, Mr A sought legal advice.  The The 
case went to trial in the Crown Court, and case went to trial in the Crown Court, and 
both the company and Mr A were both the company and Mr A were 
convicted.  The company received a fine. convicted.  The company received a fine.   

The lessons to be learned from this case The lessons to be learned from this case 
are that, firstly, you must ensure that are that, firstly, you must ensure that 
anyone who you appoint to work on a anyone who you appoint to work on a 
project such as this is competent, and that project such as this is competent, and that 
you understand your own health and you understand your own health and 
safety obligations. Secondly, you should safety obligations. Secondly, you should 
never ignore involvement by the HSE, and never ignore involvement by the HSE, and 
thirdly you should always take legal advice thirdly you should always take legal advice 
at an early stage.  In this case, had Mr A at an early stage.  In this case, had Mr A 
taken early legal advice and realised the taken early legal advice and realised the 
potential implications of the HSEpotential implications of the HSE’’s s 
involvement, it is likely he would have coinvolvement, it is likely he would have co--
operated with its HSE investigations, and operated with its HSE investigations, and 
so may have avoided prosecution. Even if so may have avoided prosecution. Even if 
conviction is inevitable, taking early legal conviction is inevitable, taking early legal 
advice can result in the sentence being advice can result in the sentence being 
lower than would otherwise be the case.lower than would otherwise be the case.  

This article was written by Charlotte Healy. This article was written by Charlotte Healy. 
For more information please get in touch For more information please get in touch 
via charlotte.healy@crsblaw.com or via charlotte.healy@crsblaw.com or   
+44 (0)1483 252  618.+44 (0)1483 252  618.  
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Who to contact 

If you are interested in more information 
on anything you have read in this 
newsletter, please contact the relevant 
author, your usual Charles Russell 
Speechlys contact, or alternatively:  

Andrew Keeley   
Editor, PartnerEditor, Partner  

T: +44 (0)1483 252 581T: +44 (0)1483 252 581    
andrew.keeley@crsblaw.comandrew.keeley@crsblaw.com  

  

    

Our Construction, Engineering and 
Projects lawyers operate in the following 
offices:  

London 
5 Fleet Place5 Fleet Place  
LondonLondon  
EC4M 7RD UK                             EC4M 7RD UK                                           

TT:+44 (0)20 7203 5000:+44 (0)20 7203 5000  

Cheltenham 
Compass HouseCompass House  
Lypiatt RoadLypiatt Road  
CheltenhamCheltenham  
GloucestershireGloucestershire  
GL50 2QJ  UK                               GL50 2QJ  UK                                       

TT:+44 (0)1242 221122:+44 (0)1242 221122  

Guildford 
One London SquareOne London Square  
Cross LanesCross Lanes  
GuildfordGuildford  
SurreySurrey  
GU1 1UN  UK  GU1 1UN  UK    

T:+44 (0)1483 252525 T:+44 (0)1483 252525   

Doha 
Level 21, Burj DohaLevel 21, Burj Doha  
West BayWest Bay  
Qatar                                                Qatar                                                  

T:+974 (0)4034 2036T:+974 (0)4034 2036  

Dubai 
Office 1108, 11th FloorOffice 1108, 11th Floor  
Index TowerIndex Tower  
DIFCDIFC  
UAE                                                 UAE                                                   

T:+971 4246 1900T:+971 4246 1900  

Manama   
Floor 24, East Tower, Bahrain World Trade Floor 24, East Tower, Bahrain World Trade 
CentreCentre  
Isa Al Kabeer AvenueIsa Al Kabeer Avenue  
PO Box 31249PO Box 31249  
Kingdom of Bahrain                       Kingdom of Bahrain                         

T:+973 (0)17 133200T:+973 (0)17 133200  

  

London | Cheltenham | Guildford | Doha | Dubai | Geneva | Hong Kong | Luxembourg | Manama | Paris | Zurich  

This information has been prepared by Charles Russell Speechlys LLP as a general guide only and does not constitute advice on any specific matter. We recommend that you seek professional advice before This information has been prepared by Charles Russell Speechlys LLP as a general guide only and does not constitute advice on any specific matter. We recommend that you seek professional advice before 
taking action. No liability can be accepted by us for any action taken or not taken as a result of this information. Charles Russell Speechlys LLP is a limited liability partnership registered in Englandtaking action. No liability can be accepted by us for any action taken or not taken as a result of this information. Charles Russell Speechlys LLP is a limited liability partnership registered in England  
and Wales, registered number OC311850, and is authorised and regulated by the Solicitors Regulation Authority. Charles Russell Speechlys LLP is also licensed by the Qatar Financial Centre Authority in and Wales, registered number OC311850, and is authorised and regulated by the Solicitors Regulation Authority. Charles Russell Speechlys LLP is also licensed by the Qatar Financial Centre Authority in 
respect of its branch office in Doha and registered in the Dubai International Financial Centre under number CL2511 and regulated by the Government of Dubai Legal Affairs Department in respect ofrespect of its branch office in Doha and registered in the Dubai International Financial Centre under number CL2511 and regulated by the Government of Dubai Legal Affairs Department in respect of  
its branch office in the DIFC. Charles Russell Speechlys LLPits branch office in the DIFC. Charles Russell Speechlys LLP’’s branch office in Hong Kong is registered as a foreign firm by The Law Society of Hong Kong. Any reference to a partner in relation to Charles s branch office in Hong Kong is registered as a foreign firm by The Law Society of Hong Kong. Any reference to a partner in relation to Charles 
Russell Speechlys LLP is to a member of Charles Russell Speechlys LLP or an employee with equivalent standing and qualifications. A list of members and of nonRussell Speechlys LLP is to a member of Charles Russell Speechlys LLP or an employee with equivalent standing and qualifications. A list of members and of non--members who are described as partners, is members who are described as partners, is 
available for inspection at the registered office, 5 Fleet Place, London. EC4M 7RD.available for inspection at the registered office, 5 Fleet Place, London. EC4M 7RD.    
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