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A simple failure to comply with 
obligations, when such failure is in the 
control of a party, is likely to amount 
to a breach of contract, or even a 
repudiatory breach, with exposure 
to a claim for damages and potential 
termination by the other party

Seek local law advice. Other 
jurisdictions have a different 

concept of force majeure 
that may assist, even in the 

absence of an express clause

Consider whether there 
are any other clauses in the 
contract such as a material 

adverse change clauses 
that may assist. If there are 

no clauses of this nature, 
consider if the doctrine of 

frustration is available. See the 
‘Frustration’ section below

The affected party will not 
be relieved of its obligations 

under the force majeure clause. 
Consider ‘Frustration’ below

Even if the contract was 
entered into at a later stage 

you may still be able to rely on 
the force majeure clause

Consider ‘Frustration’ below, 
but there is a high hurdle to be 
faced as far as consequences 

are concerned

If the contract was entered 
into before the virus became 
widespread, it is arguable that 
the impact of COVID-19 was 
not reasonably foreseeable.
However, if the contract 
was entered into at a later 
stage, it may be difficult to 
argue that the event was not 
foreseeable. If an event was 
foreseeable it will also be very 
difficult to argue frustration 
(see ‘Frustration’)

Under English law there is no general implied 
concept to assist a party to argue that it 
should not be obliged to perform under a 
contract if circumstances beyond its control 
make it impossible or very difficult, known 
as force majeure. If the specific wording of 
the contract does not cover the event, you 
will not be able to claim force majeure
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1. Has a party’s ability to comply with its obligations under the contract been 
adversely affected due to COVID-19 (arguably an event beyond its control) for 

example, so as to become impossible, more onerous to perform or subject to delay?

3. Is there express wording that deals 
with what happens if an event occurs 

outside of the parties’ control? This is 
likely to be called a force majeure clause, 

but may be called something different
4. Does the trigger wording include 

reference to pandemics, epidemics, disease 
or similar? There may also be reference 

to government regulation. Alternatively, 
there may be “catch all” wording that could 

potentially cover the situation (but be 
careful to check for any specific exclusions)

5. Consider if there are express 
conditions – was there a requirement that 
the event was not reasonably foreseeable 
at the time of entering into the contract?

Force Majeure Flowchart
The contractual issues highlighted more than any other by the COVID-19 pandemic 
are the force majeure clause and the principle of frustration. This flowchart is 
designed to help you with a systematic practical approach to these key concepts.

2. Is the governing law of 
the contract English law?

6. Does the wording cover the 
consequences of the triggering event? For 

example, impossibility may be covered, 
but not simple delay or increased costs



The courts take a fairly 
restrictive interpretation of 

force majeure clauses. If a 
party would not have complied 

with its obligations because 
of another factor that is not 
covered by the clause, that 

party may not be able to rely 
on force majeure

There may be obligations 
that can continue despite the 

force majeure event and these 
need to be complied with 

unless frustration applies, see 
‘Frustration’

In practice parties should still take 
steps to minimise the impact of 
COVID-19 as far as possible. If a 

party could have taken steps to 
mitigate its impact, but did not, 

it is going to be difficult to argue 
that the triggering event actually 

caused it to be unable to perform 
its obligations

There is considered to be a better balance 
of power between two businesses than a 

business and a consumer, therefore a force 
majeure clause in a business contract is 
likely to be valid, although if a contract is 
on standard terms the clause has to be 

reasonable

10. What are the consequences of a 
force majeure event occurring? Do 

some obligations under the contract 
continue, even if others are suspended?
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In order to rely on force 
majeure you need to 
strictly comply with the 
requirements

You need to be able to 
show that you have taken 
reasonable steps to avoid/ 
mitigate the force majeure 
event and its consequences

A force majeure clause in 
a business to consumer 
contract may be considered 
unfair under consumer 
rights legislation

You need to be very clear about 
the continuing obligations and 
comply with these

Ensure that the force majeure 
event has occurred and that 
any requirements for service 
of a termination notice are 
met. While reserving your 
rights under the contract, 
consider if there are any other 
commercial options that may 
be in the interest of both 
parties to consider
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8. Are there any requirements to 
provide notice and further information 

on the occurrence of a force majeure 
event or to follow any procedures?

9. Are there any mitigation requirements ?

12. Is the contract with a consumer?

11. Does the contract provide for a right 
to terminate on the occurrence of a force 
majeure event or after a period of time?
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7. Is the triggering event the cause of 
the failure to comply with obligations? 

Would the obligation have been complied 
with if the event covered by the force 

majeure event had not occurred?

NO YES



If the contract does not address the adverse consequences of COVID-19 or resulting 
government legislation, it may be possible to argue that the contact is frustrated. This is a 
difficult legal argument to succeed on, as it is very narrowly construed, however if successful, 
the contract will automatically terminate. There are statutory provisions that address sums 
already paid and expenses incurred.

To show frustration there needs to be:

If force majeure or frustration arguments are unsuccessful,  
failing to comply with the obligations under a contract may 
amount  to a breach of contract or even a repudiatory 
breach with exposure to a claim for damages and potential 
termination by the other party.

Nick White
Partner, Commercial
Nick.White@crsblaw.com
+44 (0)20 7438 2294

An event that occurs after the contract has been entered 
into that means performance is impossible, illegal or 

radically different from that contemplated by the parties

An event that was not foreseen or foreseeable

An event that was not envisaged by the contract e.g by a 
force majeure clause 

An event that was not due to a party’s own conduct 
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Frustration Flowchart

Who to contact
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