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The COVID-19 pandemic is causing disruption to 

businesses of all sizes across the UK.  

With an uncertain economic outlook, reviewing how a company can deal with 

and adapt to the evolving business environment is critical. Understanding the 

legal rights and responsibilities of the company, and its directors, is also a vital 

part of this task.   

In this toolkit we have set out some of the key issues for companies and 

directors, focusing on supporting employees, protecting company finances and 

commercial relationships and dealing with real estate issues.  

Please note that the information contained in this toolkit is correct as of 28/04/20. 

It has been prepared as a general guide only and does not constitute advice on 

any specific matter.  

Our team has been working with clients on a broad range of issues relating to the 

COVID-19 pandemic. For more information on how we can help please get in 

touch with the listed key contacts or your usual contact at Charles Russell 

Speechlys. 
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Effective company management is crucial in these 

unprecedented circumstances.  

We have set out below some considerations to aid effective decision-making and 

company management: 

1. Appointing alternate directors to ensure a functioning board – this 

contingency measure is advisable in case a director becomes unavailable to 

attend a board meeting or act as a director. By appointing the alternate 

director ahead of time, the alternate director will have the approval and 

support of the full board and meetings will remain quorate.  

 

Appointments need to be consistent with the provisions of the company’s 

articles of association and D&O insurance policies. Shareholders can 

approve a change to the articles of association to increase flexibility for the 

board and both original and alternate directors should be aware of their 

responsibilities as directors and of the related personal liabilities.  

2. Holding regular meetings and documenting decisions – decisions taken 

now may be subject to greater scrutiny in future. It is important that directors 

continue to observe and demonstrate their duties to the company, and to 

creditors, when applicable).  

 

Regular, minuted board meetings should be held, focusing on factors such 

as the state of the business, company and group liquidity and future funding 

considerations. The commercial rationale for decisions should be 

documented and professional financial or legal advice sought to clarify any 

“grey areas” to demonstrate the directors’ awareness of their obligations. 

 

Companies may wish to amend their articles of association to permit hybrid 

AGMs (part physical, part-virtual), showing stakeholders how the process will 

be run, and how they can participate in any meetings. 

3. Raising debt or equity finance – Directors should review the provisions of 

the company’s articles of association to check that access to debt finance 

would not be limited, for example by borrowings in excess of a certain 

amount needing shareholder approval. Directors should also consider the 

logistics of raising equity finance, whether they have current general 

authorities to allot shares and dis-apply statutory pre-emption rights and any 

restrictions in the company’s articles of association including bespoke pre-

emption rights. Debt finance may, for example, only be available contingent 

on a company simultaneously raising equity finance.  

Running the company 

 

Andrew Clarke 

Partner 

T: +44 (0)20 7427 6768 

andrew.clarke@crsblaw.com 
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David Coates 

Partner 

T: +44 (0)20 7427 6755 

david.coates@crsblaw.com 
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4. Reviewing shareholder agreements – a business may be subject to 

constraints under shareholder agreements that require the consent of certain 

specific shareholders (for example, granting security over the business). It is 

advisable to consider whether some such restrictions should or could be 

waived temporarily to enable companies to take action more quickly, 

whether various actions can be pre-approved by the specific shareholders 

as a form of contingency planning, and/or if the specific shareholders should 

grant powers of attorney as a contingency measure. Any variations should 

be documented to protect both directors and shareholders.  

5. Using IT software to execute documents – electronic platforms can 

enable two directors to execute deeds in different locations, removing the 

need for a director to sign in the physical presence of a witness. Where a 

document (excluding a will) needs to be executed with a witness, the witness 

must be a third party with no interest in the matter and not a party to the 

same agreement. Additionally, we would not recommend a family member 

acts as a witness. If this seems to be the only option, please discuss this with 

us so we can consider the risks before a family member witnesses a 

document. We can also help with electronic signing logistics, if needed.  

6. Reviewing the company structure – we recommend reviewing the 

company’s structure and the relationships with subsidiaries. This may 

include documenting intra-group loans between subsidiaries to ensure that 

any debts can be identified if a borrower gets into financial difficulty. It may 

also mean considering whether the group has satisfactory levels of 

management information across the group, whether the subsidiaries are run 

by directors in whom the parent company (and ultimate shareholders) have 

confidence and that internal controls are adequate.  

7. Companies House filings1 – there is currently no general relief from 

meeting Companies House filing deadlines which are required by law, and 

directors will need to plan ahead to meet their deadlines. All same day 

services have been suspended until further notice and we anticipate a delay 

in the processing times for paper forms. Online filing is still available and 

forms filed electronically can be processed and available on the register 

within hours. Companies which are not already registered for the Companies 

House web-filing service should consider doing so in advance of any filing 

deadlines to allow time for receipt of log-in details to be received at the 

Company’s registered office. We expect the options for filing documents at 

Companies House to be developed in due course.  

                                                      
1 https://www.frc.org.uk/getattachmenst/51dec8c7-7820-402b-b3a1-222db7220157/AGM-QA-Final-
Version-Apr-2020.pdf. 

https://www.frc.org.uk/getattachment/51dec8c7-7820-402b-b3a1-222db7220157/AGM-QA-Final-Version-Apr-2020.pdf
https://www.frc.org.uk/getattachment/51dec8c7-7820-402b-b3a1-222db7220157/AGM-QA-Final-Version-Apr-2020.pdf
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8. Maintain regular contact with auditors and financial advisers – 

continuous dialogue with auditors and financial advisers will help maintain 

access to good financial data, which can potentially be shared with providers 

of capital. Additionally, directors, in consultation with their advisers, need to 

consider the basis for the preparation of their accounts. Directors should be 

prepared for analysis and discussion with their auditors around the “going 

concern” assumption and potential for a “material uncertainty” qualification to 

the assumption in the company’s accounts. 

9. Delaying publication of company accounts – Directors are obliged to file 

company accounts on time and failure to deliver is an offence with a range of 

potential consequences. Given potential logistical challenges in conducting 

audits in the current environment, directors and auditors should discuss 

whether meeting the filing deadline is achievable. If the filing deadline is not 

achievable and certain conditions apply, in advance of the filing deadline the 

directors should make an application to Companies House to obtain a three-

month extension for filing the company’s accounts.   

10. Changes in UK Insolvency Law to protect businesses and directors – a 

temporary suspension of section 214 Insolvency Act 1986 in relation to 

“wrongful trading” has been introduced. Previously if the directors allowed a 

company to trade after the point at which they know, or ought to know, that 

the company has no reasonable prospect of returning to solvent trading, 

then they could be held personally liable.  

 

This is a welcome development but we would strongly advise against any 

substantive change in approach by boards of directors as the detail of the 

new measures is still to be seen. The duty to act in the best interests of the 

company’s creditors remains, as does potential personal liability for any 

breach of that or any other fiduciary duty. Potential for disqualification as a 

director is also unaffected.  In the circumstances and irrespective of whether 

the law on wrongful trading has been suspended, boards of directors should 

constantly keep the question as to the company’s future viability under 

consideration. We appreciate that is extremely difficult given the uncertainty 

that every business is facing but this highlights the need for regular board 

meetings and the need to carefully minute decisions throughout the process. 

11. Tax: making payments – companies in the retail, hospitality and leisure 

sector will benefit from 100% relief from business rates for 2020 – 2021. 

These rates will not become payable in the future.  

 

In addition, UK registered companies with VAT payments due between 20 

March 2020 and 30 June 2020 can defer the payment until a later date 

without being penalised by penalties nor interest for doing so. Any deferred 

payment must be paid on or before 31 March 2021. No application is 
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required to benefit from this deferral but it the responsibility of companies to 

cancel any direct debts. In addition, businesses must continue to submit VAT 

returns as normal.  

 

The March 2020 Budget expanded existing “Time to Pay” arrangements, 

which is intended to assist businesses with cash flow difficulties to defer tax 

liabilities for a period of time. Arrangements will be agreed on a case-by-

case basis. There is a specific helpline to call for any businesses interested 

in making use of this facility.  

 

Further information: 

Covid-19 pushes the government to gift time, lend money and provide clarity 

https://www.charlesrussellspeechlys.com/en/news-and-insights/insights/private-wealth/2020/covid-19-pushes-the-government-to-gift-time-lend-money-and-provide-clarity/
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For many companies an immediate concern is how 

to support employees and access the Government 

schemes available to help with staff costs. 

We have summarised the recently announced Coronavirus Job Retention 

Scheme and other measures: 

Coronavirus Job Retention Scheme2 

The Chancellor announced on 20 March that the Coronavirus Job Retention 

Scheme (the Scheme) would be introduced to help support business and protect 

jobs during the COVID-19 pandemic. The Government and HMRC have 

produced guidance notes, which have been updated several times (together the 

Guidance), as well as a Treasury Direction (the Direction). The Guidance states 

that the Scheme is designed to help employers whose operations have been 

“severely affected” by coronavirus to retain their employees and protect the UK 

economy, but recognises that different businesses will face different impacts 

from COVID-19. This has been an evolving Scheme and some uncertainty 

remains, but crucially for business the government on-line portal for making 

claims opened on 20 April. 

To try and prevent fraud, the Guidance makes clear that payments made on 

claims based on dishonest, or inaccurate information or found to be fraudulent 

will have to be repaid in full and HMRC retain the right to audit claims at a later 

date. 

Key points 

 The Scheme is open to all UK employers (including charities, recruitment 

agencies and public authorities) which had created and started a PAYE 

payroll scheme on or before 19 March 2020 and have a UK bank account.   

 The Scheme offers temporary contributions to the wages of workers payable 

by employers “severely affected” by the COVID-19 pandemic. It will operate 

for at least 4 months from 1 March 2020, but may be extended. 

 To be considered furloughed, the employees must not be working at all for 

the organisation, or any linked organisation, but will remain ‘on the books’.  

This means they must not provide services or generate revenue for or on 

behalf of the employer (or any connected organisation).   

                                                      
2 https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-

scheme 
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme 
https://www.gov.uk/guidance/work-out-80-of-your-employees-wages-to-claim-through-the-coronavirus-
job-retention-scheme 
https://www.gov.uk/government/publications/coronavirus-job-retention-scheme-step-by-step-guide-for-
employers 

Supporting employees 

 

Trevor Bettany 

Partner 

T: +44 (0)20 7427 6421 

trevor.bettany@crsblaw.com 

 

Your key contacts 

 

 

Emma Bartlett 

Partner 

T: +44 (0)20 7427 6450 

emma.bartlett@crsblaw.com 

 

https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/work-out-80-of-your-employees-wages-to-claim-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/work-out-80-of-your-employees-wages-to-claim-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/government/publications/coronavirus-job-retention-scheme-step-by-step-guide-for-employers
https://www.gov.uk/government/publications/coronavirus-job-retention-scheme-step-by-step-guide-for-employers
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 To be eligible employers must write to their employees confirming that they 

have been furloughed and keep a record of this communication for 5 years. 

While the Direction makes clear that the employer and employee must agree 

in writing that the employee will cease all work in relation to their employment, 

this was subsequently departed from in the guidance. The Direction provision 

that the employee’s agreement must be in writing may cause issues for 

employers who have already furloughed employees relying on implied, or 

deemed consent to the changes. The Guidance which was updated shortly 

after the Direction was issued appears to contradict the Direction. The 

Guidance is more helpful and permits the employee’s agreement to be in line 

with employment law (e.g. it may be deemed or implied without express 

consent in certain circumstances). 

 To avoid constructive unfair and wrongful dismissal, employers must consider 

how to implement the contractual changes.   

 The minimum length of time an employee can be furloughed for is 3 weeks. 

Furlough leave can be rotated and employees can be furloughed multiple 

times, provided always for a minimum of 3 weeks.   

 Furloughed employees retain the same employment rights as non-furloughed 

employees, including in respect of unfair dismissal, discrimination, 

redundancy payments and statutory payments such as statutory sick pay and 

maternity rights and other parental rights. 

 HMRC will pay 80% of a furloughed worker’s gross monthly wages directly to 

employers by way of a grant subject to a cap of £2,500 per month.  

Employers can top up the grant but have no obligation to do so (although they 

must validly vary the employees’ contracts if they do not top up the pay). 

 When the Scheme ends, the employer will need to assess at that point 

whether to bring the employee back to work or, depending on the 

circumstances, make them redundant. Grants cannot be used to subsidise 

redundancy payments.   

 HMRC states that it retains the right to retrospectively audit all aspects of any 

claim.   

Further information:  

Coronavirus Job Retention Scheme Briefing for Employers 

 

 

 

 

https://www.charlesrussellspeechlys.com/en/news-and-insights/insights/employment-pensions-and-immigration/2020/coronavirus-job-retention-scheme-updated-government-and-hmrc-guidance/
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Other employment considerations 

1. Changes to Statutory Sick Pay (SSP) – SSP now covers employees who 

are not ill but have been advised to self-isolate and those who are shielding. 

SSP is payable from day 1 instead of day 4 for affected individuals and 

online isolation notes will be available from the NHS 111 helpline as well as 

doctors. The government will refund companies with less than 250 

employees for the cost of up to two weeks per eligible employee who has 

been off work because of COVID-19. 

2. Gender pay gap reporting – this has been suspended in view of COVID-19 

and the Equalities and Human Rights Commission is not intending to take 

enforcement action effectively meaning there was no requirement to report 

by 4 April 2020.  

3. IR35 – the changes to off-payroll working in the private sector have been 

delayed for 12 months to April 2021 due to the uncertainty for businesses 

surrounding the COVID-19 pandemic.    

4. Employees working from home – employers should make sure that health 

and safety policies, data protection and confidentiality are considered when 

staff are working from home. 
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Sudden alterations to a company’s cash flow and 

revenue predictions may have a rapid impact on its 

balance sheet, liquidity and financial projections. 

Companies have a variety of options to deal with the financial impact of the 

coronavirus outbreak but action will need to be taken quickly to enable the 

company to remain on a financial sure footing for the weeks and months ahead. 

Liquidity and cash flow 

Liquidity and cash flow are likely to be the first issues to be 

contemplated.  Borrowers may wish to consider whether they can draw 

remaining available commitments (perhaps through revolving credit facilities or 

overdrafts) early to the extent they can under the existing documentation.   

Other potential short-term solutions (which will require amendment of the finance 

documents) may be discussed with lenders. These include: 

 Deferral of interest payments for a fixed period of time. 

 A switch to PIK interest if there are sufficient term loan commitments available 

to be drawn. 

 Accrual of interest payments. 

 Deferral of scheduled amortisations of loans. 

 Holidays from certain mandatory prepayments. 

 Amendments to equity cure provisions (if there are projected financial 

covenant issues or to change the way in which equity injected into the 

business is to be used). 

Changes to the business to reposition it may also require lender consent and any 

failure to fulfil undertakings in key contracts are likely to cause an Event of 

Default under finance documents, and will need to be raised and discussed with 

lenders in order that solutions can be found. 

It is very important for companies to fully review their financing arrangements 

and agreements to identify what, if any, disclosures they will need to make to 

their lenders. 

 

 

 

 

Financial planning 

 

Jon Bond 

Partner – Banking & 
Finance 

T: +44 (0)20 7203 5025 

jon.bond@crsblaw.com 

 

Your key contacts 

 

James Hyne 

Partner – Restructuring & 
Insolvency 

T: +44 (0)8453 590024 

james.hyne@crsblaw.com 
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Accessing Government funding schemes 

In addition to all VAT payments being deferred for 3 months from 20 March 2020 

to 30 June 2020 the Government has also announced funding schemes that 

companies may apply for: 

COVID Corporate Financing Facility Scheme (CCFF)3 

The scheme is open to firms that can demonstrate they were in sound financial 

health prior to the pandemic. This means companies that had a short or long-

term rating of investment grade, as at 1 March 2020, or equivalent. 

The Bank of England will purchase commercially issued paper by eligible 

companies subject to individual issuer limits, including an issuer’s credit rating. 

The facility will operate for at least 12 months. 

Eligible companies will be UK incorporated companies, including those with 

foreign-incorporated parents and with a genuine business in the UK; companies 

with significant employment in the UK; and firms with their headquarters in the 

UK. The scheme will also consider whether the company generates significant 

revenues in the UK, serves a large number of customers in the UK or has a 

number of operating sites in the UK.  

Coronavirus Business Interruption Loan Scheme (CBILS)4 

This scheme provides facilities of up to £5 million for smaller businesses across 

the UK who are experiencing lost or deferred revenues, leading to disruptions to 

their cash flow. CBILS supports a wide range of business finance products, 

including term loans, overdrafts, invoice finance and asset finance facilities. 

CBILS guarantees facilities up to a maximum of £5 million available on 

repayment terms up to six years for term loans and asset finance. For overdrafts 

and invoice finance facilities, terms will be up to three years. The scheme 

provides the lender with a Government-backed guarantee against the 

outstanding facility balance. 

  

                                                      
3 https://www.bankofengland.co.uk/news/2020/march/the-covid-corporate-financing-facility 
4 https://www.british-business-bank.co.uk/wp-content/uploads/2020/03/British-Business-Bank-CBILS-

FAQs-for-SMEs-v11-270320.pdf 

https://www.bankofengland.co.uk/news/2020/march/the-covid-corporate-financing-facility
https://www.british-business-bank.co.uk/wp-content/uploads/2020/03/British-Business-Bank-CBILS-FAQs-for-SMEs-v11-270320.pdf
https://www.british-business-bank.co.uk/wp-content/uploads/2020/03/British-Business-Bank-CBILS-FAQs-for-SMEs-v11-270320.pdf
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Future Fund5 

On 20 April the Treasury announced a £250m fund to support high growth 

companies who may not be eligible for funding under other Government 

schemes.  

The Future Fund will be delivered in partnership with the British Business Bank 

and will be open for applications in May 2020. Investments will vary between 

£125,000 and £5 million. 

Headline terms have been published by the Government but questions on the 

practical application of the scheme will need answering. 

The main eligibility conditions include: 

 The business must be an unlisted UK registered company with a substantive 

economic presence in the UK; 

 The business must have raised at least £250,000 in equity investment from 

private third party investors in the last 5 years; and 

 The business is able to attract match funding from third party investors and 

institutions – so the Government contribution shall comprise no more than 

50% of the total funding. 

If the business is part of a corporate group, only the ultimate parent company is 

eligible to receive the funding. 

Further information: 

The Future Fund – good news for growth companies? 

Bounce Back Loan scheme 

This scheme, which will launch on 4 May 2020 and will be delivered through 

accredited lenders, will help SMEs to borrow between £2,000 and £50,000. The 

government will guarantee 100% of the loan with a term up to 6 years. There 

won’t be any fees, repayments or interest due for the first 12 months. The 

government will work with lenders to agree a low rate of interest for the 

remaining period of the loan. 

Businesses cannot claim if they are already making a claim under the CBILS 

scheme although a CBILS loan can be transferred to the Bounce Bank Loan 

scheme. To be eligible claimants need to be: 

 based in the UK; 

 negatively affected by coronavirus; and  

 not an ‘undertaking in difficulty’ on 31 December 2019. 

                                                      
5 https://www.gov.uk/guidance/future-fund 

https://www.charlesrussellspeechlys.com/en/news-and-insights/insights/corporate/2020/the-future-fund--good-news-for-growth-companies/
https://www.gov.uk/guidance/future-fund
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Small Business Grant Fund and Retail, Hospitality and Leisure Grant Fund6 

Under these two funds eligible businesses will be entitled to payments and cash 

grants of at least £10,000. The schemes will be delivered by Local Authorities – if 

you are eligible, your Local Authority will be in touch with you to arrange 

payment.  

                                                      
6 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/878
082/small-business-grant-and-retail-leisure-hospitality-grant-guidance-for-businesses-v2.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/878082/small-business-grant-and-retail-leisure-hospitality-grant-guidance-for-businesses-v2.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/878082/small-business-grant-and-retail-leisure-hospitality-grant-guidance-for-businesses-v2.pdf
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Insolvency of customers and suppliers 

Companies should be careful about the level of credit extended to customers 

and clients and may also want to review the basis upon which goods are 

supplied to customers including, specifically, the strength of retention of title 

clauses (or the insertion of such clauses if they do not already exist). This will 

improve a company’s position in the event a customer enters into difficulties or 

an insolvency process. 

Signs of insolvency are all too often ignored. By way of example, these can 

include:  

1. a sudden change in employees or management structure of a customer or 

supplier; 

2. suppliers seeking more credit terms; or  

3. erratic payments or partial payments of debts.  

Companies should regularly check the payment profile of customers and act 

quickly where possible. Various public sources can provide further information on 

a company’s financial position including the London Gazette (which publishes all 

public notices relating to corporate and personal insolvency in England and 

Wales) and Companies House (for accounting and directorship information as 

well as registration of new security). 
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The commercial contracts that companies have in 

place with suppliers, customers and service 

providers form the backbone of a business. Some 

companies may struggle to meet their contractual 

obligations and different scenarios need to be 

planned for. 

Can these contracts be terminated or suspended? 

Companies should not assume that contractual agreements entered into before 

the pandemic was declared will automatically terminate or be capable of 

suspension because of the prohibitions and restrictions currently in place.  

There is no implied force majeure clause in English law. The effect of this is that 

if the contract does not contain a force majeure clause then the parties will be 

unable to rely on force majeure as an incident, despite the indisputable impact of 

COVID-19. 

Assuming there is a force majeure clause, the scope is very important, for 

instance does it include; a pandemic, an epidemic, a global health emergency or 

circumstances where there is a Government restriction or prohibition? One of the 

above is key and very likely to apply to the circumstances caused by COVID-19. 

However, the consequences of the force majeure clause will depend on how it is 

drafted - just because it is less profitable (or indeed unprofitable) or more difficult 

to perform the contract, this will not necessarily release the parties from their 

obligations. 

If there is no force majeure clause, a party may seek to rely on the doctrine of 

frustration but the test is a strict one. The party would have to show that the 

consequences of COVID-19 as supervening event indisputably prevents the 

parties from performing their obligations under the contract. 

What is the process to terminate a contract? 

Companies should check the termination provisions of their commercial 

contracts carefully. Simply because performance seems at the very least not 

commercially viable and, at worst, impossible this will not result in automatic 

termination. For instance, a force majeure clause should contain a specific 

procedure for the parties to follow, and may not permit a party to rely on the 

clause unless that procedure has been followed. This is likely to include 

provisions around delivering a notice to terminate. 

Protecting commercial relationships 

 

Megan Paul 

Partner 

T: +44 (0)20 7438 2235 

megan.paul@crsblaw.com 

 

Your key contacts 

 

 

Mark Bailey 

Partner 

T: +44 (0)20 7427 6519 

mark.bailey@crsblaw.com 
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Whether seeking to rely on force majeure or another right to terminate, when any 

notice of termination is served, the reason for termination must be clear and 

correct. Furthermore, the mechanism by which the notice is served must comply 

with the contract. If either the reason for termination or the service of the notice 

are incorrect, there is a risk of the notice being invalid. The effect of this is that 

the party seeking to terminate could face an expensive claim for damages for 

breach of the contract. Such a claim could and should be avoided with careful 

analysis of the terms agreed and how to extricate the parties in the most 

commercial way possible. 

Managing Data Protection Law when responding to 

COVID-19 

As businesses introduce strategies to manage the outbreak of COVID-19 and 

begin implementing business continuity plans, they should not forget their 

ongoing obligations under the applicable data protection legislation.  

Businesses continue to provide employees with information on how best to 

prevent the spread of COVID-19 and reminding them to stay at home where 

possible or to take on-board additional measures to protect themselves such as 

properly washing their hands or wearing certain equipment.  However, as the 

number of COVID-19 cases increases, businesses are implementing 

containment policies that include asking employees to share and report their 

location (including where personnel may have to travel to and from work) as well 

as providing health information on request. Location data constitutes personal 

data under data protection law and health information is ‘sensitive personal data’, 

which requires additional consideration.  

Considerations should include the legal basis for processing data (i.e. legitimate 

interest, consent), whether processes are in place to protect personal data 

gathered and whether personal data is ‘truly anonymous’, meaning the individual 

is no longer indirectly or directly identifiable.  

There are exemptions under data protection law for personal data processed 

where required by law, to protect the public (subject to defined categories) and in 

relation to health (under limited circumstances). Companies may consider 

undertaking a Data Protection Impact Assessment to assess the risk of 

processing personal data with any changes the company is implementing.  
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The UK insurance industry accepts that it faces a 

liability to pay out on COVID-19 claims for the 

following classes of business: event cancellation, 

other contingency risks, entertainment risks, sports 

risks and travel insurance.  

Most prudent insurers will have posted reserves for these anticipated losses but 

they are relatively modest and will not impair insurers’ balance sheets. Financial 

Lines insurers are also anticipating some exposure in relation to D&O liability 

where derivative claims may be brought alleging mismanagement by 

management in the wake of the pandemic. Again any exposures are not likely to 

impair balance sheets. 

What concerns property and casualty insurers is the avalanche of business 

interruption claims made the SME sector. There is simply not enough money in 

the insurance sector to meet these claims if they were held to be covered under 

Business Interruption policies. Insurers are relying upon two defences to defeat 

such business interruption claims. First, they point to a term in the insurance 

policy which requires that property has to be damaged in order to trigger 

business interruption cover. If that is not applicable, then insurers rely upon virus 

and communicable disease exclusions. 

The difficulty for many SME businesses is that although many business 

interruption policies do grant cover for communicable disease under a “Public 

Authority” clause, insurers argue that the current Government enforced lock-

down does not meet the specific criteria laid down in that clause. There is likely 

to be litigation in relation to this issue and, as the contractual arguments are 

finely balanced, they will ultimately have to be resolved by the higher courts.  

However, there is hope for those SME and other businesses who have the 

benefit of the “25 mile radius” clause under the communicable disease section of 

their business interruption policies. In those circumstances, the businesses have 

the better argument. 

The U.S. has taken a different route and draft legislation is being proposed in 

New York and New Jersey retrospectively changing the law so that insurers have 

to pay out on business interruption claims even where they have the benefit of 

the property damage trigger defence and the communicable disease exclusion. 

The UK traditionally does not enact retrospective legislation and it is unlikely that 

it will follow the American route. However, there is a groundswell of public 

opinion which rightly or wrongly believes that some insurers are not honouring 

the spirit of their insurance contracts. Insurers are keen to try to repair the 

damage to their public reputation.  
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As a consequence now may be a good time to bring valid claims against insurers 

in all classes of business as they will be keen to include them in statistics to 

demonstrate to their governing body and to the Government that they are doing 

their bit in this crisis and are paying claims. 
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The disruption caused by COVID-19 may impact a 

company’s revenue and cash flow, which in turn 

may affect their ability to meet rent payments due 

and other real estate costs. There are also health 

and safety and insurance considerations. 

We have set out some answers to initial questions that companies may have 

below: 

1. Can a lease be terminated by frustration as a result of COVID-19 or if 

there is a ‘force majeure’ clause? 

Both scenarios seems unlikely. The majority of leases contain alienation 

provisions that cover a tenant being involuntarily unable to access a 

premises.  Similarly, unless there is express wording in a lease then a claim 

of force majeure or for rent suspension is arguably not a foreseeable event. 

Alternatively, if a landlord or tenant wishes to consider termination of its lease 

as a result of COVID-19, it should review whether there is a break clause in 

the lease which can be operated or if the tenant is in breach, whether the 

landlord can forfeit the lease. 

2. What action can landlords take if tenants cannot afford to pay rents due 

to business interruption as a result of COVID-19? 

With regard to non-payment of rent, the Government has announced that 

landlords in England and Wales will be prevented from terminating certain 

business tenancies by forfeiture for non-payment of rent from 25 March 2020 

until 30 June 2020 (this date may be extended). Business Tenancies 

protected under the Landlord and Tenant Act 1954 (“LTA 1954”) are affected 

and the Government also intends the measures to apply to leases where the 

protection of the LTA 1954 has been excluded. 

Further information: 

A stay on business tenancy terminations 

3. Is there any Government advice available on the impact of COVID-19 on 

premises? 

There are a number of specific health and safety obligations on landlords 

relating to legionella risks and gas safety. However, dealing with COVID-19 is 

different in that it is not linked directly to a building. Public Health England has 

guidance for employers and businesses generally, which is likely to be 

applicable to most landlords. The Government has also published “Guidance 
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for landlords and tenants” which includes advice on accessing properties 

and health and safety obligations in the context of Coronavirus 

restrictions. 

4. What actions can tenants take if they are struggling to pay rent? 

A tenant can seek to open a dialogue with its landlord to discuss a rent 

concession such as a rent reduction or a change to the frequency of rent 

payments. Tenants should also check relevant insurance policies which they 

hold for business interruption to ascertain what cover they have.  

In addition, if premises are to be left unoccupied for a period of time, tenants 

of any premises should consider their insurance policies as to whether or not 

they are obliged to notify insurers of the closure of premises or their absence 

from them.  
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